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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7194) 


In re MILLS DAIRY PRODUCTS COMPANY, NESBIT C. MURPHY, 
d/b/a SHILOH DAIRY FARMS, LEWES DAIRY, HOLLYBROOK 
DAIRY, AND BRICE G. TWILLEY, d/b/a TWILLEY’S DAIRY, AMA 
Docket No. 127-1. Decded June 14, 1961. 


Marketing Area—Substantial Evidence— 
Administrative Discretion 


Inclusion of eight Eastern Shore counties in marketing area supported by 
substantial evidence and a valid and reasonable exercise of administra- 
tive discretion as would tend to effectuate policy of the act. 


Need for Order—Classified Price Plan—Competition 
Need for order demonstrated by breakdown of cooperative’s classified price 
plan and consequences resulting from competition between regulated 
and unregulated milk in eight counties. 


Section 8c(18)—Findings 


Findings in order stated in language of section 8c(18) supported by sub- 
sidiary findings with respect to supply and demand. 


Federal Reports Act—Burden of Proof—Application 


Allegation that reporting requirements of order violative of Federal Reports 
Act not proven. Also, doubt exists as to whether such act applies to 
reports required in order. 


Messrs. James K. Knudson and Ben Ivan Melnicoff, of Washington, D. C., 
for petitioners. Messrs. Joseph A. Walsh and Burton S. Marcus, for 
respondent. Mr. Clarence H. Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


FINAL DECISION AND ORDER 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seg.), attacking the validity 
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542 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 20 A.D. 541 


of Order No. 127 issued under the act. After a hearing upon 
the petition, a tentative decision and order was issued March 
22, 1961, by the Judicial Officer in lieu of a hearing examiner’s 
report, pursuant to a request filed by petitioners. The tentative 
decision and order proposed that the petition be dismissed. Ex- 
ceptions were filed by petitioners and petitioners requested that 
the Secretary of Agriculture personally make the final decision. 
Petitioners’ request was denied by the Secretary May 22, 1961, 
and oral argument upon exceptions to the tentative decision and 
order was held May 29, 1961, before the Judicial Officer, in 
Washington, D. C. 


The exceptions filed and the accompanying written argument 
are general in nature and may be described as contending mainly 
(1) that the inclusion of the Eastern Shore of Maryland in 
the marketing area regulated by Order No. 127 was not in 
accordance with law because of inadequacy of the evidence in 
the hearing record upon which Order No. 127 was promulgated 
and (2) that “the merits of the controversy have been care- 
fully avoided” because of the exclusion of proffered evidence 
at the hearing in this proceeding upon the petition filed. Peti- 
tioners’ oral argument upon the exceptions filed, however, turned 
out to be argument that Secretary Freeman should have under- 
taken to decide this case because petitioners are entitled to the 
exercise of discretion by the Secretary in ruling in this case 
and because the Secretary has knowledge or “expertise” with 
respect to this case since the State of Minnesota in 1959 when 
the Secretary was Governor of Minnesota, instituted court ac- 
tion to enjoin the operation of Order No. 127. 


Insofar as the exceptions deal with the promulgation hearing 
record, the matter of petitioners’ exceptions was considered be- 
fore the issuance of the tentative decision and order and, at 
any rate, we find nothing in the exceptions and accompanying 
argument to make any material change in the findings of fact 
and conclusions contained therein. 

Concerning the rest of the exceptions which contend that the 
merits of the controversy have not been heard, etc., we pointed 
out specifically and in detail in the ruling of August 29, 1960 
(19 A.D, 807), that the causes of action contained in the peti- 
tion which petitioners filed deal with the inadequacy of the 
promulgation hearing record and not with the issues upon which 
petitioners sought to introduce evidence at the oral hearing 
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herein. Moreover, this is a forum for the adjudication of mat- 
ters of law and not of desirability. Order No. 127 is a rule 
of legislative nature issued after statutory notice, hearing, find- 
ings, etc. It has the force and effect of law. Exemption from 
the requirements of Order No. 127 or modification of its pro- 
vision can only come in this proceeding as distinguished from 
amendment or other proceeding under the act, because the 
order provisions are found “not in accordance with law.” We 
again conclude that petitioners have not demonstrated any legal 
invalidity in the issuance of the protested order or the provi- 
sions attacked. The somewhat unorthodox views as to why the 
Secretary should have personally decided this case do not reveal 
anything “not in accordance with law” about the Secretary’s 
action. 

The tentative decision, including preliminary statement, find- 
ings of fact and conclusions as supplemented by this document, 
is adopted as the final decision herein and, accordingly, the 
relief requested by the petition is denied and the petition is 
dismissed. 


TENTATIVE DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The five petitioners 
are handlers of milk subject to Order No. 127 issued under the 
act. The order regulates the handling of milk in the “Upper 
Chesapeake Bay marketing area” which includes the counties 
on the Eastern Shore of Maryland in addition to the counties 
of Baltimore, Anne Arundel, Carroll, Harford, Howard, a por- 
ton of Calvert County, the city of Baltmore and the town of 
Laurel, Maryland. The petitioners distribute milk in some 
of the counties on the Eastern Shore of Maryland and 
attack the inclusion of these counties in the marketing area 
defined under the order. They also raise other objections gen- 
erally to the issuance of the order. 


The protested order was issued December 28, 1959 (24 F.R. 
11071), after the usual notice, public hearing, briefs, recom- 
mended decision (24 F.R. 7530), exceptions to the recommended 
decision, fina] decision including findings and conclusions and 
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producer referendum. Among the numerous issues for decision 
following the public hearing was the matter of including the 
Eastern Shore counties in the marketing area covered by the 
order and this was the subject of specific findings and conclu- 
sions in the final decision. 


On December 31, 1959, petitioners, who are some of the 
handlers on the Eastern Shore subject to the order, filed a peti- 
tion under section 8c(15)(A) of the act. The petition alleged 
that the order was a nullity because the Secretary did not 
make findings of fact as to prices which the petition claimed 
are a “threshold jurisdictional statutory requisite.” The peti- 
tion also alleged irreparable injury to petitioners in the way 
of interference with their freedom to contract for milk, submis- 
sion to reporting and auditing requirements, etc. An applica- 
tion for interim relief filed by petitioners January 11, 1960, 
was denied January 26, 1960 (19 A.D. 1). On January 27, 
1960, respondent filed an answer to the petition. On January 
29, 1960, Hearing Examiner Clarence H. Girard, to whom the 
case had been assigned, granted a motion by Brice G. Twilley 
to become a party petitioner in the proceeding, and scheduled 
hearing upon the petition and answer for February 24, 1960, in 
Baltimore, Maryland. 


On February 4, 1960, petitioners filed an amended petition. 
The body of the petition comprises 24 legal-size pages. Be- 
cause of the filing of the amended petition and the necessity 
for an answer, the hearing examiner cancelled the scheduled 
hearing. On February 19, 1960, respondent filed an application 
to dismiss designated portions of the amended petition. Upon 
request of petitioners, they were given an extension of time 
to March 24, 1960, for the filing of an answer to the applica- 
tion to dismiss which would otherwise be due March 14, 1960. 
On March 24, 1960, petitioners filed their answer to respond- 
ent’s application to dismiss and requested oral argument thereon. 
Pursuant to this request, oral argument was held before the 
Judicial Officer on April 11, 1960, in Washington, D. C. 

At the oral argument upon the application to dismiss and 
the answer thereto, petitioners withdrew several paragraphs 
of the amended petition. The application to dismiss was denied 
by the Judicial Officer on April 18, 1960 (19 A.D. 296). In 
the ruling issued, the Judicial Officer discussed the complaints 
of the respondent that the amended petition was vague, am- 
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biguous, prolix, argumentative and therefore impossible to 
answer appropriately and also respondent’s objection that the 
amended petition referred to evidence outside the record upon 
which the order was promulgated. The Judicial Officer ruled 
that in the interests of expedition the proceeding should con- 
tinue on the basis of the amended petition although it con- 
tained a good deal of argument since most if not all of the 
materials in the petition seemed to deal with the issue of 
whether the issuance of the protested order was supported by 
the evidence in the promulgation record, a cause of action 
cognizable in an 8c(15) (A) proceeding under the act. He stated 
also that while this is a review proceeding and not a de novo pro- 
ceeding that questions as to the admissibility of evidence other 
than the promulgation record could be handled as they might 
arise in later stages of the proceeding. 


Respondent filed an answer to the amended petition April 
27, 1960. On May 4, 1960, Hearing Examiner Girard set the 
proceeding for hearing June 7, 1960, in Baltimore, Maryland. 
On June 2, 1960, petitioners requested a postponement of the 
hearing to June 28, 1960, which was granted by the hearing 
examiner and the hearing was later postponed to July 6, 1960. 
On June 30, 1960, petitioners asked for a further postponement 
of the hearing to a later date which was also granted by the 
hearing examiner. On July 5, 1960, the hearing examiner set 
the case for hearing August 3, 1960, in Baltimore. On July 26, 
1960, petitioners filed a motion to change the place of hearing 
to Cambridge, Maryland, (1) for the convenience of petitioners 
and (2) because petitioners planned to call about 50 witnesses 
many of whom might be unable to travel to Baltimore. Respond- 
ent opposed the change upon the general ground that 50 “dis- 
interested witnesses” engaged in farming, industry, etc., upon 
the Eastern Shore would not have testimony relevant to the 
issues in the proceeding. The hearing examiner granted the 
motion upon the stated ground of convenience to the petitioners 
and pointed out that since this is a review proceeding there 
were problems to be considered as to whether the number of 
witnesses referred to in petitioners’ motion were going to be 
offered to retry de novo the question as to whether the Eastern 
Shore counties should be included in the marketing area regu- 
lated by the order. He stated that these problems would be gone 
into with counsel at the start of the hearing. 
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The hearing commenced as scheduled on August 3, 1960, in 
Cambridge, Maryland. Pursuant to the hearing examiner’s 
announcement in his order granting removal of the hearing to 
Cambridge, Maryland, the first order of business was discussion 
and argument as to whether new evidence, that is evidence out- 
side the record upon which the order was issued, was relevant 
and material and therefore admissible in this proceeding. Peti- 
tioners also were granted permission to amend their complaint 
to charge violation of the Federal Reports Act of 1942 (5 U.S.C. 
§ 139) in the promulgation of the order. 


Petitioners put in as witnesses four of the petitioners; seven 
milk producers who deliver milk to petitioner Mills Dairy Prod- 
ucts Company of Cambridge, Maryland; two producers who de- 
liver to petitioner Lewes Dairy of Lewes, Delaware; a news- 
paper editor and historian, Max Chambers; Rev. Edwin Horney, 
an ordained minister; and an economist and statistician with 
legal training, Max Malin. 


In connection with all the testimony for petitioners except 
that of Chambers and Malin, the hearing examiner allowed peti- 
tioners, when he ruled out testimony, to make an offer of proof 
in the form of questions and answers. In the case of Chambers, 
who apparently planned to testify at considerable length about 
the isolation or “segregation” of the Eastern Shore of Mary- 
land from the city of Baltmore and its environs historically, 
culturally, economically, industrially, politically and otherwise, 
the hearing examiner required a statement as an offer of proof. 
In the case of Malin, it was also apparent to the hearing ex- 
aminer that the witness would spend a great deal of time prof- 
fering his evaluations of the evidence in the promulgation rec- 
ord by means of questions and answers, and the hearing examiner 
ruled that offer of proof of the excluded testimony should be 
made by means of a brief statement. Rather than do this, peti- 
tioners requested the hearing examiner to certify his rulings 
concerning admissibility to the Judicial Officer for review at 
that stage. The hearing examiner denied the request on the 
authority of the rules of practice and prior decisions of the Judi- 
cial Officer under similar rules of practice for proceedings under 
other acts administered by the Department. Petitioners then 
sought and obtained on August 4, 1960, a recess of the hearing 
to seek an interlocutory review of the rulings before they con- 
tinued with the proceeding. On August 17, 1960, petitioners 
requested such a review which was granted due to the circum- 
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stances involved. 

Oral argument upon the interlocutory review of the hearing 
examiner’s rulings concerning admissibility of evidence was held 
August 23, 1960, in Washington, D. C. An order was issued 
August 29, 1960 (19 A.D. 807), upholding the contested rulings 
of the hearing examiner on the basis that the proffered evidence 
was beyond the cause of action stated in the amended petition 
and improper in this review proceeding. A conference was con- 
ducted by the hearing examiner with representatives of the 
parties September 7, 1960, in Washington, D. C., and a report 
thereof was filed the same day. On September 27, 1960, the 
oral hearing was reconvened and concluded. Petitioners were 
represented by James K. Knudson and Ben Ivan Melnicoff, 
Attorneys at Law, Washington, D. C., and respondent was repre- 
sented by Joseph A. Walsh and Burton S. Marcus, Office of the 
General Counsel, United States Department of Agriculture. 
After the hearing, the parties filed briefs. 

Petitioners requested in their opening and reply briefs that 
the Secretary act in the place and stead of the hearing examiner 
pursuant to section 900.71 of the rules of practice (7 CFR 
900.71), which request the hearing examiner certified to the 
Judicial Officer for ruling. Respondent did not object to the 
granting of petitioners’ request. On February 24, 1961, peti- 
tioners’ request was granted and the procedure resulting there- 
from was the elimination of the hearing examiner’s report, the 
issuance of a tentative decision and order by the Judicial Of- 
ficer without oral argument, and an opportunity to file excep- 
tions to the tentative decision and order and to argue orally 
thereon prior to the issuance of a final decision and order. 


FINDINGS OF FACT 
1. The names and addresses of the petitioners are: 


Howeth M. Mills and Crawford Mills, 
partners, d/b/a 

Mills Dairy Products Company 

100 Boundary Avenue 

Cambridge, Maryland 


Nesbit C. Murphy, 
an individual d/b/a 
Shiloh Dairy Farms 
Hurlock, Maryland 
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Lewes Dairy, 
a Delaware corporation, 
Lewes, Delaware 


Clifford S. Ott and James M. Faulkner, 
partners, d/b/a 

Hollybrook Dairy 

Laurel, Delaware 


Brice G. Twilley, 

an individual d/b/a 
Twilley’s City Dairy 
Cambridge, Maryland 


The petitioners are handlers as defined in Order No. 127, 
regulating the handling of milk in the Upper Chesapeake Bay 
marketing area and subject to regulation thereunder. 


2. Upon the basis of evidence introduced at a public hear- 
ing held February 2-13 and March 9-13, 1959, at Baltimore, 
Maryland, pursuant to a notice issued January 14, 1959 (24 
F.R. 428), the Deputy Administrator, Agricultural Marketing 
Service, issued a recommended decision September 15, 1959 
(24 F.R. 7530), and time was given to file exceptions. A deci- 
sion by an Assistant Secretary of Agriculture was filed No- 
vember 20, 1959 (24 F.R. 9441), and reads, in part, as fol- 
lows: 


“Need for an order. Marketing conditions in the Upper 
Chesapeake Bay marketing area justify the issuance 
of a marketing agreement and order. 


“The Maryland Cooperative Milk Producers, Inc., 
has been in existence since 1918 and represents a ma- 
jority of the dairy farmers regularly supplying the mar- 
ket. The cooperative markets milk on a classified use 
basis, pools the proceeds therefrom and returns a blend 
price to its member producers. 


“During World War II and the immediate postwar 
years the milk supplied by dairy farmers in the local 
milkshed was insufficient to meet the fluid needs of 
the market. This condition generally persisted until 
1953. Through 1949 the Class I price established by 
the cooperative and the blend price returned to its mem- 
bers were virtually identical with the result that all 
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dealers, whether buying from the cooperative on a clas- 
sified use basis or from independent producers on a 
flat price related to the cooperative’s blend price, paid 
about the same price for milk for fluid uses. Since 1949 
the spread between the cooperative’s Class I price and 
blend price has substantially widened. 


“While no handler in the market receives his entire 
supply of milk through the cooperative, four or five of 
the ten Baltimore City handlers have regularly pur- 
chased a very large proportion of their fluid needs from 
the cooperative. Other handlers buying primarily from 
independent producers purchase supplemental milk from 
the cooperative on a spot basis. 


“As the spread between the cooperative’s Class I 
price and blend price has increased, handlers who regu- 
larly purchase the bulk of their milk through the co- 
operative have found themselves at a substantial com- 
petitive disadvantage with handlers purchasing pri- 
marily from independent producers at prices reflecting 
the cooperative’s blend price. In an effort to reach a 
more equitable position in relation to the dealers pur- 
chasing on a flat price basis, association buyers have 
attempted to replace their classified purchases with 
milk purchased from independent producers or from 
other sources. 


“In 1954, one Baltimore dealer shifted approximately 
120 dairy farmers with an average daily production of 
about 9,000 gallons from the Washington to the Balti- 
more market with no significant addition of Class I 
sales. These dairymen were paid on a flat price basis 
which, while higher than the cooperative’s blend price, 
did not reflect the full use value of the milk. To the 
extent that this milk displaced milk previously supplied 
by the cooperative in Class I use it increased the di- 
vergence between the Class I and blend price and placed 
further pressures on competing handlers to acquire 
greater volumes of milk for bottling needs at less than 
classified prices. Several months later an additional 
the market on a flat price basis and dealers began a 
3,000 gallons of milk per day was made available to 


concerted effort to induce cooperative members to leave 
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the association. The difference between the association’s 
Class I and blend price, which in 1953 averaged $0.91, 
increased to $1.07 in 1955. 


“On April 1, 1956 a Baltimore dealer contracted for 
his milk supply with a Greencastle, Pennsylvania, plant 
operator receiving milk from approximately 200 dairy 
farmers. The increasing volumes of purchases by Balti- 
more dealers on a flat price basis from sources other 
than the cooperative have resulted in substantial loss 
of Class I sales by the cooperative and hence lower re- 
turns to its member producers. Since milk from non- 
association sources is purchased at prices related to the 
association blend, a reduction in returns to the coopera- 
tive members reflects a reduction in returns to all pro- 
ducers. 


“In 1956 the association requested a hearing to con- 
sider a Federal order for the market. The hearing in 
this matter was held in the latter part of 1956. Fol- 
lowing the hearing and effective February 1957, nine 
of the ten Baltimore dealers accepted the ‘Terms of 
Sale’ offered by the association and the association ac- 
cordingly withdrew its request for an order, anticipat- 
ing~that market stability then could be reestablished 
without the assistance of a Federal order. As a result 
of these negotiations the Greencastle, Pennsylvania, 
supply with withdrawn from the market. 


“The “Terms of Sale’ effective in February 1957, ex- 
pired in April of 1958 and dealers renewed their efforts 
to buy independent milk. In September 1958, the larg- 
est Baltimore dealer closed his manufacturing plant and 
initiated a drive for independent producers offering a flat 
price of 11 cents over the cooperative blend price. Other 
dealers also increased their procurement from other 
than cooperative sources. The buying advantage enjoyed 
by flat price purchasers has placed the association at an 
ever-increasing competitive disadvantage in market- 
ing its members’ milk on a classified use basis and has 
substantially increased its percentage of milk disposed 
of for other than Class I use. By February 1959 almost 
30 percent of the fluid sales of the ten Baltimore deal- 
ers represented procurement from independent pro- 
ducers as compared to only 12 percent as late as 1950. 
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“In an effort to preserve its established Class I out- 
lets, the Maryland Cooperative Milk Producers Inc, has 
priced milk to its buyers at prices calculated to meet 
the competition from the flat price buyers in their regu- 
lar trade and the competition from outside dealers on 
contract business for Government installations. At the 
time of the hearing at least four different Class I 
prices were applicable to the same quality milk. Not- 
withstanding the cooperative has not been able to main- 
tain its Class I outlets in the market and as a result 
an ever-increasing proportion of its milk has been dis- 
posed of for other than fluid uses. 


“The close interrelationship of the Upper Chesapeake 
Bay, Washington and Philadelphia milksheds clearly 
indicates the necessity for price alignment between mar- 
kets. Any substantial price disparity will result in a 
loss of producers to the higher priced markets and 
will seriously jeopardize the maintenance of an ade- 
quate milk supply for the Upper Chesapeake Bay mar- 
ket. During the latter part of 1958, a Philadelphia 
handler solicited cooperative members and independent 
producers on this market and producers on the Wash- 
ington market, all located in the Eastern Shore area, 
and developed a tank route for Philadelphia. Most of 
this route was comprised of former Baltimore shippers. 
Another Philadelphia handler developed a tank route 
from the Washington-Frederick County Maryland por- 
tion of the milkshed. 

“It is concluded that the issuance of a marketing 
agreement and order for the Upper Chesapeake Bay 
marketing area is necessary to re-establish market sta- 
bility and assure a continuing adequate supply of pure 
and wholesome milk for the market. Such order will 
tend to effectuate the declared policy of the act. The 
adoption of a classified pricing plan on a market-wide 
basis, based on audited utilization of handlers will pro- 
vide a uniform system of pricing milk to all handlers 
and will insure a fair and equitable return to all pro- 
ducers. Public hearing procedure as required by the 
Agricultural Marketing Agreement Act will assure full 
opportunity for representation of all interested parties 
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in presenting information on marketing conditions and 
participating in the determination of prices for milk 
for the marketing area. 


“Marketing area. The marketing area as herein pro- 
posed includes all of the territory in the city of Balti- 
more, the town of Laurel in Prince Georges County, 
the counties of Anne Arundel, Baltimore, Caroline, Car- 
roll, Cecil, Dorchester, Harford, Howard, Kent, Queen 
Annes, Somerset, Talbot, Wicomico and Worcester and 
the northern portion of Calvert County, all in the State 
of Maryland, together with all piers, docks and wharves 
connected therewith and including all territory which 
is occupied by Government (municipal, State or Fed- 
eral) installations, institutions or other  establish- 
ments.*** 


“The area as herein proposed is slightly in excess of 
5,500 square miles in size and according to the 1950 
census had a total population of more than 1,600,000 
including 900,000 within the city limits of Baltimore, 
Maryland State Planning Commission population esti- 
mates forecast a population growth in the area to 
slightly in excess of 2,000,000 persons in 1960. These 
figures exclude a very substantial influx of temporary 
residents to the shore areas during the summer recrea- 
tion months. 

“Milk for the marketing area as herein proposed 
is produced under the applicable health regulations 
of the city of Baltimore, the State of Maryland or the 
city of Frederick. Milk produced under inspection of 
the Baltimore City health department is sold through- 
out the area since it is acceptable under all of the ap- 
plicable ordinances. Milk produced under State or local 
health inspections, while generally of similar quality, 
apparently cannot be distributed in the city of Balti- 
more. 


“While no route distribution is made within Balti- 
more City from plants located outside the city, the en- 


1 Some of the evidence in support of the findings and conclusions with respect to the need 
for an order may be found at pages 110, 427-558, 607, 705-06, 729-33, 752-53, 870-71, 899 
and 985-86 of the promulgation hearing record. Additional evidence related to this issue is 
listed at page 10 of respondent’s brief. 
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tire proposed area outside the city is served generally 
by Baltimore dealers in competition with local and/or 
out-of-State dealers. Two of the larger dealers operat- 
ing within the city also operate routes directly or 
through subdealers throughout the proposed area. A 
third Baltimore dealer also distributes throughout the 
area, from routes originating at his Baltimore plant 
or from the Salisbury plant of a subsidiary corpora- 
tion, milk for which is supplied in either packed or 
bulk form from his Baltimore bottling plant or his 
Westminster (Baltimore approved) supply plant. A 
number of other Baltimore dealers distribute gener- 
ally in all except Calvert County and the Eastern 
Shore counties.*** 


“Much of the area beyond the city of Baltimore and 
its suburbs is essentially rural in character and popu- 
lation density is relatively low. Nevertheless, each seg- 
ment of the area represents a substantial area of sales 
for affected handlers.*** 


“While the eight Eastern Shore counties, as prev- 
iously stated, are essentially rural in character they 
nevertheless represent a substantial area of sales by 
dealers who would be regulated by virtue of their dis- 
tribution in other parts of the proposed marketing 
area. More than 60 percent of the total Class I disposi- 
tion here (estimated to be approximately 2,900,000 
pounds monthly) is milk purchased from dairy farmers 
by Baltimore dealers, 70 percent of which is actually 
packaged in Baltimore City plants. In excess of 50 per- 
cent of the milk distributed here originates from the 
plants of Baltimore dealers and is distributed directly 
on routes, largely through subdealers, throughout the 
area. An additional 10 percent is moved in both pack- 
aged and bulk form to the Salisbury plant of a sub- 
sidiary corporation of a Baltimore dealer from which 
plant it is distributed, along with a smaller volume of 
milk received there directly from dairy farmers, on 
routes throughout the eight-county area. Local dealers, 
excluding the Salisbury dealer, have less than 40 per- 
cent of the overall Class I distribution in the area. 


“The largest local Maryland dealer, excluding the Salis- 
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bury dealer, distributes in only four of the eight coun- 
ties. One Delaware dealer, doing the greater propor- 
tion of his overall business in Maryland, has distribu- 
tion in five of the eight counties. No other local dealer 
has distribution in more than three of the eight coun- 
ties. 

“While opponents of regulation of this area contend 
that sales through subdealers and the Salisbury plant 
previously referred to should not be considered in any 
determination of the extent of business in the East- 
ern Shore counties by Baltimore dealers, such position 
is not valid. The manner of distribution is a business 
decision and each dealer’s operations reflect the results 
of such decision. Baltimore dealers have an established, 
substantial interest in the entire eight-county area. 
They are in fact the primary distributors, distributing 
generally throughout the area. Only in the county of 
Dorchester is the greater proportion of business done 
by local handlers and each handler distributing in this 
county would be subjected to regulation by virtue of 
his distribution in one or more of the other seven coun- 
ties. Hence, it is appropriate that the entire eight- 
county area be included in the marketing area. 


“The exclusion of the Eastern Shore area would place 
regulated Baltimore dealers at a serious competitive dis- 
advantage with unregulated local dealers. The great 
preponderance of dairy farmers in the Eastern Shore 
area already have their milk priced under either the 
Philadelphia, Wilmington, New York-New Jersey or 
Washington, D. C., Federal orders. It can be assumed 
that local dealers need pay only prices which compare 
favorably with the blended prices paid producers under 
their respective orders. Hence, regulated handlers ac- 
counting for their milk on a classified use basis would 
be placed in direct competition with flat price buyers 
purchasing milk at prices substantially less than the 
Class I price.*** 

“The marketing area as herein defined comprises a 
contiguous territory which is generally served by the 
same handlers. It is in reality a single milk market, 
all parts of which are regulated by health ordinances 
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generally similar in scope and enforcement, which con- 
stitutes a practical unit for the proposed regulation.*** 
The Deputy Administrator, in his recommended deci- 
sion concluded that the northern portion of Frederick 
County and the Camp Ritchie installation in Washing- 
ton County were not appropriately a part of this mar- 
keting area, 


“Interested parties filed exceptions to the exclusions 
of this territory from the marketing area, basing their 
exceptions on the fact that one handler who would be 
regulated by the inclusion of other counties in the mar- 
keting area has approximately 12 percent of his total 
distribution in northern Frederick County. In addition, 
two or three Baltimore City dealers also have some dis- 
tribution in this area. 


“The record does not provide specific information 
as to the relative proportion of sales made in this area 
by regulated handlers under the Washington, D. C., 
order, unregulated dealers, and by dealers who would 
be regulated under this order. Nevertheless, dealers who 
would be regulated under this order are not the pri- 
mary handlers in northern Frederick County and 
have not generally supplied the Camp Ritchie installa- 
tion. It is concluded, therefore, that this area does not 
represent an appropriate extension of this marketing 
area. If regulation there is desired, consideration may 
be given to the addition of this territory to the Wash- 
ington marketing area in an appropriate amendment 
proceeding.’ 


8. Order No. 127 was issued by an Assistant Secretary of 
Agriculture December 28, 1959 (24 F.R. 11071). The order reads, 
in pertinent part, as follows: 

“§1027.0 Findings and determinations. 
(a) Findings upon the basis of the hearing record. 
(1) The said order, and all of the terms and con- 
ditions thereof, will tend to effectuate the declared pol- 
icy of the act; 


2Some of the evidence in support of the findings and conclusions with respect to the 
marketing area may be found at pages 189, 195-97, 218-19, 233, 314, 316, 464, 604-07, 705-06, 
876-994 and 1015-16 of the promulgation hearing record and exhibits 46, 47, 49 and 50 


attached thereto. 
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(2) The parity prices of milk as determined pur- 
suant to section 2 of the act are not reasonable in view 
of the price of feeds, available supplies of feeds, and 
other economic conditions which affect market supply 
and demand for milk in the said marketing area, and 
the minimum prices specified in the order are such 
prices as will reflect the aforesaid factors, insure a suf- 
ficient quantity of pure and wholesome milk and be in 
the public interest; .. .” 


“$1027.1 General definitions. 


(c) ‘Upper Chesapeake Bay marketing area,’ here- 
inafter referred to as the ‘marketing area’ means all 
territory situated within the corporate limits of the city 
of Baltimore, the town of Laurel in Prince Georges 
County; the counties of Anne Arundel, Baltimore, Caro- 
line, Carroll, Cecil, Dorchester, Harford, Howard, Kent, 
Queen Annes, Somerset, Talbot, Wicomico, Worcester 
and that portion of Calvert County lying north of a line 
beginning at the western terminus of Maryland State 
Highway 507, continuing easterly along said highway to 
its intersection with Maryland State Highway 2, con- 
tinuing northerly along said Highway 2, to its intersec- 
tion with Maryland State Highway 263 and then east- 
erly along said Highway 263 to its terminus at the 
Chesapeake Bay, all in the State of Maryland, together 
with all waterfront facilities connected therewith and 
including all territory within such boundaries occupied 
by Government (Federal, State or municipal) installa- 
. tions, institutions or other similar establishments.” 


CONCLUSIONS 


I 


Petitioners vigorously challenge the inclusion of eight counties 
located on the Eastern Shore in the State of Maryland? in the 
marketing area established under Order No. 127 regulating the 


3 Petitioners apparently do not distribute milk in Cecil County located on the Eastern 
Shore and the inclusion of this county in Order No. 127 is not really contested herein. 
Moreover, the factual basis and reasons for including this county within the marketing 
area are different from the rationale for including the remaining eight Eastern Shore 
counties therein and this tentative decision and order will not be concerned with the in- 
corporation of Cecil County in the marketing area. 
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handling of milk in the Upper Chesapeake Bay, Maryland, mar- 
keting area. It should be stated herein at the outset that the 
applicable statutory provisions afford a means for adjudicating 
whether an order, a provision thereof, or an obligation im- 
posed in connection therewith is “not in accordance with law” 
(7 U.S.C. 608¢(15) (A)'). Our inquiry does not encompass ques- 
tion of policy, desirability, or the evaluation of the effective- 
ness of economic and marketing regulations promulgated pur- 
suant to the act. See, e.g., Independent Milk Producer-Distribu- 
tors’ Association, 20 A.D. 1 (1961); In re Hygeia Dairy Com- 
pany, 19 A. D. 257, 273 (1960); In re Charles P. Mosby, Jr., 
d/b/a Cedar Grove Farms, 16 A.D. 1209, 1220 (1957), aff'd, 
S.D. Miss. Jan. 5, 1959; In re Clover Leaf Dairy Company, 
15 A.D. 339 (1956), aff'd, N.D. Ind., Sept. 10, 1958; In re Rob- 
erts Dairy Company, 4 A.D. 84 (1945). Cf. Pacific States Box 
& Basket Co. v. White, 296 U.S. 176, 182 (1935). Consequently, 
this proceeding is not one concerned with whether the Eastern 
Shore should, as a matter of policy, be included in the Upper 
Chesapeake Bay marketing area, but deals with the legality of 
the action of the Secretary in making the eight counties part 
of the marketing area. In re Ann Arbor Division of Detroit 
Creamery Company, 11 A.D. 1147 (1952). 


II 


“The act does not attempt nation-wide regulation, but rather 
‘.. . authorizes a marketing agreement and order to be issued 
for such production or marketing regions or areas as are practi- 
cable.’ ” United States v. Lehigh Valley Cooperative Farmers, 
Inc. (3d Cir. Feb. 20, 1961), quoting from United States v. 
Rock Royal Cooperative, Inc., 307 U.S. 533, 576 (1939). Section 
8c(11) of the act (7 U.S.C. 608c(11)) sets forth standards for 
regional application of orders issued pursuant to the act, in- 
cluding, with respect to milk, recognition so far as practicable 
of the differences in production and marketing in the various 
regional production and marketing areas. In addition, section 
8c(4) of the act provides that after notice and opportunity for 
hearing the Secretary shall issue an order if he finds, based 
upon the evidence adduced at the promulgation or legislative 
hearing, that the issuance of such order and all of the terms and 
conditions thereof will tend to effectuate the declared policy of 
the act. The Secretary made such a finding in connection with 
the issuance of the contested order. 
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Section 2(1) of the act (7 U.S.C. 602(1)). declares it to be 
the policy thereof to establish and maintain such orderly mar- 
keting conditions for agricultural commodities in interstate 
commerce as would establish parity prices, and section 8c(18) 
of the act (7 U.S.C. 608c(18).) modifies this to provide for the 
prices therein described. Thus it is the statutory policy, in part, 
to establish and maintain an orderly market to bring about 
and maintain the statutory price level. United States v. Lehigh 
Valley Cooperative Farmers, Inc., supra; In re Independent 
Milk Producer-Distributors’ Association, supra; In re Hygeia 
Dairy Company, supra, In re Copiah Guernsey Dairy Coopera- 
tive, Inc., 16 A.D. 1193 (1957); In re Beatrice Foods Co., 15 
A.D. 767 1956), aff'd, Beatrice Foods Co. v. Benson (N.D. Okla. 
1957), 16 A.D. 177 (1957) ; In re Terrace Park Dairy, 12 A.D. 
1383 (1953); see Heinemann Creameries, Inc., and Kewaskum 
Dairy v. Benson (E.D. Wis. 1953), 18 A.D. 1242. See also 
United Milk Producers of New Jersey v. Benson, 225 F.2d 527, 
529 (D.C. Cir. 1955) ; Grant v. Benson, 229 F. 2d 765 (D.C. Cir. 
1955), cert. denied, 350 U.S. 1015 (1956). 


Petitioners see an additional standard or proscription for the 
creation of regional marketing areas under the act in the lan- 
guage of the Court in the Rock Royal case. The Court stated at 
page 576: “The Act authorizes a marketing agreement and order 
to be issued for such production or marketing regions or areas 
as are practicable. A city milkshed seems homogeneous. This 
standard of practicality is a limit on the power to issue orders. 
It determines when an order may be promulgated.” Seizing upon 
the word “homogeneous,” petitioners argue that the Eastern 
Shore of Maryland is culturally, religiously, ethnically, politically, 
etc., different and apart from the Western Shore and the City 
of Baltimore and that, therefore, Order No. 127 fails to comply 
with the alleged standard set forth in the Rock Royal decision 
for the establishment of a marketing area in an order issued 
pursuant to the act. 

This contention of petitioners is without merit, it appears to 
us, for several reasons. We are here concerned with a statute 
providing for the regulation of the marketing of milk and an 
order issued thereunder. Political, cultural and ethnic considera- 
tions, for example, have little if any relevancy herein. Rather, 
if as contended by petitioners homogeneity is the sole standard 
of practicability established in Rock Royal, it is similarity of 
milk marketing conditions which is of prime concern. But, the 
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Rock Royal case does not limit the Secretary in the establish- 
ment of a marketing area or region as contended. The Supreme 
Court was dealing with an order regulating the marketing of 
milk in New York City, Nassau, Suffolk and Westchester coun- 
ties and, consequently, was indirectly involved with the milkshed 
or production area which served such marketing area.* It was 
sufficient for the Court to find that regulation of the marketing 
of milk in New York City and its environs was practical and 
that the milkshed which served such marketing area was homo- 
geneous, in effect, by virtue of such fact. The sentence containing 
the finding of homogeneity, in the context of the factual situa- 
tion and issue presented in such proceeding, does not modify that 
which follows it but rather the sentence which follows relates 
back to the general statement of statutory authority. The stand- 
ard stated in Rock Royal is one of practicability and homo- 
geneity of a city milkshed is but one of the possible elements 
or conditions of the general standard stated therein. The test 
of practicability, that is, that which can be used for an intended 
purpose, appears to be merely a restatement of the requirements 
of section 8c(4) of the act to the effect that the marketing area 
established in an order issued thereunder will tend to effectuate 
the declared policy of the act. 


The inclusion of the Eastern Shore counties within the market- 
ing area defined in the order was considered in the decision of 
the Secretary which preceded the issuance of the disputed order 
(see Finding of Fact 2). Briefly, it was found in the decision 
that the Eastern Shore counties involved herein represent a 
substantial area of sales by dealers to be regulated under the 
proposed order. In fact, more than 60 percent of the total Class 
I disposition in such counties is milk of Baltimore dealers to 
be regulated under the order. It was further found that such 
dealers have an established and substantial interest in the entire 
eight-county area and are the primary distributors in such area. 
Moreover, the decision found that the exclusion of the Eastern 
Shore area would place regulated Baltimore dealers, and hence 
regulated milk, at a serious competitive disadvantage with un- 
regulated local dealers because of the latters’ flat price pur- 


*The milkshed involved in the Reck Royal decision, unlike the marketing area therein, 
was very extensive including at least parts of Pennsylvania, New Jersey, New York and 
Vermont. Also, it is doubtful whether the order involved in the Rock Royal case could 
satisfy or pass petitioners’ test of homogeneity as it is not thought that New York City 
and Nassau, Suffolk and Westchester counties were at that time culturally, ethnically, political- 
ly, etc., homogeneous or that the production area was homogeneous in these respects. 
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chasing of milk at prices substantially less than that to be re- 
quired of the Baltimore dealers under the order. In addition, 
the entire marketing area was found to be a single milk market 
regulated by health ordinances generally similar in scope and 
enforcement and to constitute a practical unit for regulation. 


It is recognized that drawing the boundary lines of a proposed 
marketing area or of an extension to an existing area is a dif- 
ficult problem of administration and an attempt has been made 
in the past in creating a marketing area to draw the boundary 
lines so as to encompass therein the area of substantial dis- 
tribution by handlers to be regulated threunder so that there 
is a minimum amount of sales outside the area by dealers whose 
principal business is inside the area. See, e.g., In re Suncrest 
Farms, Inc., 18 A.D. 191 (1959), aff'd, United States v. Le- 
high Valley Cooperative Farmers, Inc., supra; In re Ideal Farms, 
Inc., 18 A.D. 1 (1959), aff'd, 181 F. Supp. 62 (D. N.J. 1960). 
Such is the case under Order No. 127. It was found in the deci- 
sion, for example, that ‘each segment of the area represents a 
substantial area of sales for affected handlers.” 


Petitioners state and it is recognized that the impetus for and 
the starting point of regulation under Order No. 127 was the 
regulation of the marketing of milk in Baltimore and its en- 
virons.* Such starting point for regulation resulted in the identi- 
fication of the primary handlers and the milk to be regulated. 
There arose therefrom the need to insure market stability or 
orderly marketing conditions for such milk in those places where 
such milk constituted at least a substantial percentage of the 
fluid milk market. An almost identical situation was present in 
In re Hygeia Dairy Company, supra, except that the issue therein 
was the expansion of the original marketing area by amend- 
ment to add thereto an area of substantial distribution of regu- 
lated milk. In other words, the protested marketing area in 
Hygewa was created in two stages while the incorporation of the 
Eastern Shore under Order No. 127 was accomplished in the 
original order. Much of the reasoning or rationale of Hygeia 
is applicable herein and no useful purpose would be served by 
a restatement. See In re Hygeia Dairy Company, supra, at pp. 
276-277. In light thereof and from an examination of the find- 
ings and conclusions contained in the decision of the Secretary 









































5 Petitioners see some sort of invalidity resulting from this fact. We are unaware of any 
infirmity due to the incorporation of the Eastern Shore within the marketing area ancillary 
to the regulation of milk marketing in Baltimore and its environs. 
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summarized above and set forth in full in Finding of Fact 2 it 
is apparent that such findings, if supported by substantial evi- 
dence, could legally warrant the inclusion of the eight Eastern 
Shore counties within the marketing area under Order No. 127. 
Cf. In re Hygeia Dairy Company, supra; In re Lehigh Valley 
Cooperative Farmers, Inc., 18 A.D. 75 (1959), aff'd. United 
States v. Lehigh Valley Cooperative Farmers, Inc., supra; In re 
Ideal Farms, Inc., supra; In re Ann Arbor Division of Detroit 
Creamery Company, supra. Basically, Order No. 127 regulates 
the milk handled by Baltimore dealers. Baltimore distributors 
to be regulated under the order and consequently regulated milk 
constituted the primary source of fluid milk in the counties in- 
volved. There was clearly “homogeneity” of milk marketing con- 
ditions and affiliation of the Eastern Shore with the Western 
Shore in the context of the marketing of fluid milk.* Regulated 
handlers and milk were closely associated with the Eastern 
Shore. Moreover, cheaper milk to unregulated handlers who 
could also operate under their own payment plans to dairy 
farmers without the usual checks and supervision of the opera- 
tions of regulated handlers clearly poses a potential, if not an 
actual, threat to the ability of the Baltimore handlers to be 
regulated under the order and regulated milk to compete in the 
Eastern Shore counties absent regulation of such area. Once a 
showing is made of substantial distribution of milk in an un- 
regulated area by handlers to be subject to an order, a potential 
if not an actual threat to market stability almost necessarily 
follows. In re Hygeia Dairy Company, supra, at pp. 280-281. 
“The background and legislative history of the Agricultural 
Marketing Agreement Act of 1937, as amended, leaves no doubt 
that Congress gave the Secretary broad discretion in its adminis- 
tration.” Queensboro Farm Products, Inc. v. Wickard, 1387 F.2d 
969, 977 (2d Cir, 1948). The “‘terms of the Order are largely 


® Petitioners see a lack of homogeneity in the fact that bottled milk from the Eastern 
Shore may not be sold in the City of Baltimore because of municipal health ordinances 
which are of questionable validity. Petitioners do not appear to desire or to be economically 
able to distribute bottled milk in Baltimore. Moreover, fluid milk from the Eastern Shore 
may be received and marketed in Baltimore and 86 producers on the Eastern Shore market 
their milk with dealers on the Western Shore. Furthermore, inability to market part of the 
milk regulated under an order in a section of the marketing area because of health regula- 
tions has not been a factor or test of practicality of regulation under orders issued pursuant 
to the act. See, e.g., Recommended Decision in connection with the Washington, D. C., order 
(23 F.R. 3719, 3721). We are not here dealing with questions of reciprocity or mutuality 
but regulation of the established flow of milk. The marketing of a substantial volume of 
milk on the Eastern Shore by Baltimore dealers presents such a close connection between 
the Eastern and Western Shores of Maryland as to create a homogeneous and practical area 
for regulation. 
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matters of administrative discretion” and the technical details 
“are left to the Secretary and his aids.” Stark v. Wickard, 321 
U.S. 288, 310 (1944). The responsibility of selecting the means 
of achieving the statutory policy and the relationship between 
the remedy selected and such policy are peculiarly matters for 
administrative competence. American Power & Light Co. v. 
Securities and Exchange Commission, 329 U.S. 90, 112 (1946) ; 
Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 
604, 613-614 (1950). It is concluded, on the basis of the findings 
and conclusions of the Secretary contained in the contested deci- 
sion, that the inclusion of the eight counties involved in the 
marketing area subject to regulation under Order No. 127 con- 
stitutes a valid and reasonable exercise of administrative discre- 
tion. Cf. In re Hygeia Dairy Company, supra; In re Ann Arbor 
Division of Detroit Creamery Company, supra. The Secretary 
could clearly determine on the basis of the findings and conclu- 
sions contained in the decision that the inclusion of the counties 
in question within the marketing area would tend to effectuate 
the declared policy of the act. (See also part III of these Con- 
clusions.) 

Petitioners complain of the inclusion of the Eastern Shore 
counties within the marketing area under No. 127 when the 
Secretary denied a proposal to incorporate Eastern Shore coun- 
ties in the marketing area under the Washington, D. C., milk 
marketing order issued pursuant to the act. (See 23 F.R. 3719, 
3722) Before considering this contention, it should be stated 
that a particular decision of the Secretary containing a deter- 
mination to include or exclude a region within a marketing 
area does not necessarily establish a “true” test for inclusion 
or exclusion to be utilized under all circumstances, or estop the 
Secretary from considering other and additional factors in mak- 
ing this determination or in assigning weight to the various 
factors under consideration. As stated above, section 8c(11) of 
the act contemplates and authorizes, in part, the establishment 
of different terms for different marketing orders to reflect dif- 
ferences in marketing in the various regional marketing areas. 
The Secretary is thereby required to adapt the provisions of 
orders issued pursuant to the act to the conditions prevailing in 
the area to which a particular order applies. 

The Secretary, in the issuance of the order regulating the 
handling of milk in the Washington, D. C., marketing area, 
concluded that the proposed Eastern Shore counties should not 
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be included therein as, in part, there was only one handler 
who would be regulated by such order who distributed milk on 
the Eastern Shore. The situation was quite different herein as 
revealed in the record upon which Order No. 127 is based. Three 
handlers to be regulated thereunder distributed approximately an 
average of 60 percent of the Class I disposition in the counties 
in question and in most of these counties such disposition by 
regulated dealers amounted to more than 80 and 90 percent 
of Class I sales. This marketing picture was considered to be 
of sufficient importance to overcome some of the considerations 
involved in the denial of the proposal to include Eastern Shore 
counties in the Washington, D. C., milk marketing order.’ For 
example, the fact that the counties in question are rural in 
character, that some handlers on the Eastern Shore also dis- 
tribute milk outside the proposed marketing area and that the 
distribution of some or all of the three Baltimore handlers in 
the eight counties is not a major portion of their fluid milk busi- 
ness were apparently no longer considered to be of sufficient 
significance to overcome regulation of the Eastern Shore in 
view of the heavy and substantial distribution there of milk 
to be regulated under the order. The fact that Baltimore-dealer 
milk marketed on the Eastern Shore may not be a large per- 
centage of the supply of milk for Baltimore or of the total 
amount of milk received by the three dealers involved does not 
destroy the existing economic picture of close interrelationship 
of Baltimore and the Eastern Shore in the marketing of milk. 
Cf. In re Ann Arbor Division of Detroit Creamery, supra, at p. 
1159. In a situation in which the administrative regulation could 
not “produce complete equality, for the variables are too num- 
erous,” it is sufficient that the administrative application of the 
statute is a “reasonable” one. Mitchell v. Budd, 350 U.S. 473, 
480 (1956). 


We turn now to petitioners’ contention that the decision of 
the Secretary and the order which incorporated the counties in 
question within the Upper Chesapeake Bay marketing area are 
not supported by substantial evidence in the promulgation hear- 
ing record. Petitioners’ principal attack upon the substantiality 
of the evidence to support the disputed determination relates 
to the issue of the historical connection between Baltimore and 


TIt cannot be said that the Secretary was arbitrary in including the Eastern Shore under 
regulation on the basis of 60 percent of Class I sales among three handlers as compared 
with approximately 40 percent of such distribution by one handler. 
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the Eastern Shore in the marketing of milk. This in turn reduces 
itself to a query respecting the change made immediately prior 
to the promulgation hearing herein in supplying bottled milk 
to a subdealer on the Eastern Shore from the Sealtest operation 
in Washington, D. C., to the Baltimore Sealtest plant. The 
promulgation record indicates that for at least five years prior 
to 1957 the subdealer, Clark Brothers, purchased the bottled 
milk it distributed on the Eastern Shore f.o.b. the loading plat- 
form of Sealtest Foods in Baltimore; that in July 1957 this sale 
or supply of milk to Clark Brothers was transferred to Seal- 
test Foods in Washington because of lower cost for milk to 
Sealtest’s Washington operation; that during the period March 
through November 1958 Clark Brothers received its milk in half- 
gallon containers from Sealtest-Baltimore; and that on January 
28, 1959, immediately prior to the promulgation hearing, Seal- 
test-Baltimore resumed bottling all milk sold to the subdealer 
because, in part, it was determined that Sealtest-Washington 
could not continue to service the subdealer with milk to be sold 
in the unregulated Eastern Shore counties when Sealtest-Wash- 
ington was to be regulated under the Washington, D. C., milk 
order. Further, the record indicates that Sealtest Food’s Balti- 
more plant has serviced the Eastern Shore area each year for 
more than 10 years and that such area is close enough to Balti- 
more to be economically and profitably served by Sealtest- 
Baltimore. On the basis of such evidence, we see no deficiency 
or defect in including Sealtest-Baltimore’s disposition of milk 
through Clark Brothers in computing the amount of milk origi- 
nating with Baltimore dealers and distributed in the eight- 
county area. The finding of the decision that “Baltimore dealers 
have an established, substantial interest in the entire eight- 
county area” is clearly supported by substantial evidence. 


Rule making generally looks to the future and is experimental 
in nature being subject to amendment as experience warrants. 
American Airlines, Inc. v. Civil Aeronautics Board, 192 F.2d 
417 (D.C. Cir. 1951). Of necessity rule making often calls for 
forecasts and estimates. In the light of the expertise of the 
Secretary the evidence in the record could legally form the 
basis for the judgment of the Secretary reflected in the con- 
tested provision. Cf. Railway Express Agency, Inc. v. Civil Aero- 
mautics Board, 243 F.2d 422 (D.C. Cir. 1957); In re Hygeia 
Dairy Company, supra; In re Ann Arbor Division of Detroit 
Creamery, swpra. (See hearing record pages cited in Finding of 





Ices 
rior 
nilk 
‘ion 
The 
‘ior 
‘led 
lat- 
ale 
a]- 


rch 
Ne 
ry 
al- 
ler 
on 
Id 
sh- 
ilk 
ti- 


t- 


MILLS DAIRY PRODUCTS CO. et al. 565 
Cite as 20 A.D. 541 


Fact 2.) In addition, it is not thought that much in the way of 
evidence would be necessary, in the light of such expertise, to 
indicate the competitive situation between regulated and un- 
regulated handlers in an unregulated area or the potential threat 
to regulated handlers and to orderly marketing posed by un- 
regulated handlers who had certain competitive advantages ow- 
ing to the fact that they were not subject to regulation, The 
contested promulgation hearing contains adequate evidence, how- 
ever, of the potential and actual threat to orderly marketing 
posed by the possible exclusion of the Eastern Shore from regu- 


lation. 
III 


Petitioners question the need for Order No. 127 contending 
that there was no instability in milk marketing on the Eastern 
Shore and that instability or disorganization, if any existed, was 
peculiar to the Baltimore segment of the marketing area. In ef- 
fect, petitioners are contending that the issuance of the order 
could not tend to effectuate the declared policy of the act. The 
decision of the Secretary which preceded the issuance of the 
contested order clearly and in detail indicates the need for an 
order in the Upper Chesapeake Bay marketing area and little 
must be said in addition thereto (see Finding of Fact 2). The 
decision describes a breakdown of the classified price plan em- 
ployed by the cooperative representing a majority of the pro- 
ducers regularly supplying the market who are the primary 
suppliers of milk disposed of for fluid consumption throughout 
the marketing area, and the consequent reduction in returns to 
all producers associated with the market. This situation relates 
primarily. to the Western Shore of Maryland. However, the 
cooperative classified price plan and returns to all producers 
associated with the market were affected to the extent that 
handlers purchasing milk from the cooperative under the classi- 
fied price plan competed on the Eastern Shore with handlers 
paying a flat price not reflecting the use value of their milk. 
In fact, the record indicates a price under such plan for Class I 
or fluid milk to be sold on the Eastern Shore of at least 40 cents 
a hundredweight less than the price for Class I milk of the same 
quality sold on routes in Baltimore which was necessitated by 
such competition. 


But, to a greater degree, the record and the decision of the 
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Secretary demonstrated a need for the order on the Eastern 
Shore because of the consequences which would result if such 
area were unregulated when, at the same time, the Western 
Shore was subject to a milk marketing order (see Finding of 
Fact 2). In such event, the need for regulation stated above 
would be magnified and intensified as all the distribution of 
Baltimore handlers on the Eastern Shore and not only that part 
which was purchased from the cooperative would be subject 
to a classified price plan in competition with handlers paying 
a flat price for milk not necessarily associated with the use value 
of milk. In other words, the inclusion of the Eastern Shore in 
the marketing area, discussed above in part II of these Con- 
clusions, was based upon the need for regulation in such area. 
Stated another way, it was primarily the disorderly marketing 
conditions which could be reasonably anticipated if only the 
Western Shore was regulated under an order issued pursuant to 
the act where regulated milk was the primary source of Class 
I milk distributed in the Eastern Shore counties involved. As 
indicated above section 2(1) declares it to be the policy of the 
act “to establish and maintain” orderly marketing conditions 
(emphasis supplied). Under such authority, the Secretary can 
clearly regulate to cope with potential threats to a then-existing 
orderly market. The Secretary need not stand powerless or shut 
his eyes to possible disruptive factors or eventualities in a mar- 
ket to be regulated. Cf. In re Independent Milk Producer-Dis- 
tributors’ Association, supra; In re Hygeia Dairy Company, 
supra; In re The Lawson Milk Company, 17 A.D. 239, 248 
(1958), aff’d, 187 F. Supp. 66 (N.D. Ohio 1960); In re The 
Babcock Dairy Company, 10 A.D. 1298 1807 (1951), reversed 
on other grounds; In re Cloverleaf Dairy Co., 4 A.D. 627, 633- 
634 (1954), aff'd in Sprague Dairy Company v. Anderson, 6 A.D. 
729 (N.D. Ill. 1946). A shortage of milk on the Eastern Shore 
is not a condition precedent to regulation as contended by peti- 
tioners. Heinemann Creameries, Inc., and Kewaskum Dairy Com- 
pany v. Benson, supra. Order No. 127 represented an attempt 
to anticipate the kind of problem that had occurred in the mar- 
keting area involved in the Hygeia case and that could, in the 
light of the expertise of the Secretary, be predicted. As stated 
above, once a showing is made of substantial distribution of 

*For the purpose of the following discussion, it is assumed that petitioners’ allegation is 


correct, that is, that orderly marketing conditions existed on the Eastern Shore although 
we have found above that such was not the case. 
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milk in an unregulated area by handlers to be subject to an 
order, a potential if not an actual threat to market stability 
almost necessarily follows. Disorderly marketing conditions on 
the Eastern Shore, that is, the possible inability of Western 
Shore handlers to compete successfully there absent regulation, 
would naturally affect the regulated commodity sold in such 
area and the stability of the Western and Eastern Shore markets. 
In addition, the contested findings of actual and potential mar- 
ket instability or disorderly marketing conditions are amply 
supported by record evidence (see hearing record pages cited 
in Finding of Fact 2). The Secretary could clearly determine 
on the basis thereof that the issuance of the order would tend 
to effectuate the declared policy of the act. 


In our consideration of petitioners’ contentions herein we have 
not been unmindful of the statement or analysis of the hearing 
record and decision by petitioners’ expert which was incorpo- 
rated by reference in petitioners’ brief. Little meed be said with 
respect to such analysis. Our discussion above has answered 
many of the contentions of this alleged expert and has rendered 
immaterial much of his analysis. In addition, the statement in 
question demonstrates, in part, a lack of understanding of the 
decision which preceded the issuance of the disputed order. Much 
of the analysis is argumentative, and immaterial and it reflects 
the absence of familiarity with and knowledge of the operation of 
a classified price plan for milk in competition with the payment 
for milk on a flat price basis. Also, the concern in the establish- 
ment of a marketing area is basically with the distribution pic- 
ture or flow of the milk to be regulated and not the various 
considerations which are introduced in the statement involved. 
Lastly, petitioners’ expert clearly does not quality as an expert 
in dairy marketing and economics and does not have any train- 
ing or experience in connection with milk marketing and the 
type of milk marketing orders involved herein. 


IV 


Petitioners complain of the alleged consequences or effect of 
regulation upon them. They allege that they will lose their pro- 
ducers and that they will not be able to continue in business, The 
evidence introduced by petitioners falls far short of proving 
confiscation (see, ¢.g., Hegeman Farms Corp. v. Baldwin, 293 
U.S. 163 (1934) ; Wawa Dairy Farms, Inc. v. Wickard, 149 F.2d 








568 AGRI. MKTG. AGREEMENT ACT, 1987 
Cite as 20 A.D. 541 


860, 863-864 (3d Cir. 1945) ) or of meeting their burden of proof 
with respect to such contentions. United States v. Rock Royal 
Cooperative, Inc., supra; Bailey Farm Dairy Co. v. Jones. 61 
F.Supp. 209 (E.D. Mo. 1945), aff'd, 157 F.2d 87 (8th Cir. 1946), 
cert. denied, 329 U.S. 788 (1946); Wawa Dairy Farms, Ince, v. 
Wickard, 56 F.Supp. 67 (E.D. Pa. 1944), aff'd, 149 F.2d 860 
(3d Cir. 1945). In addition, as stated above, the inclusion of the 
eight counties within the marketing area constitutes a valid and 
reasonable exercise of administrative discretion which bears a 
reasonable relation to the accomplishment of a valid legisla- 
tive purpose—to establish and maintain orderly marketing con- 
ditions to bring about and maintain the statutory price level. 
Under these circumstances, the fact that a particular regula- 
tion “may demonstrably be disadvantageous to certain areas or 
persons” is not enough to constitute a violation of the due 
process clause. Secretary of Agriculture v. Central Roig Refin- 
ing Co., 338 U. S. 604, 617-619 (1950); In re Central Dairy 
Products Company, 12 A.D. 308, 312 (1953), and cases cited 
therein. A member of the class which is regulated may suffer 
economic losses not shared by others as a direct consequence 
of regulation, but this does not necessarily constitute a viola- 
tion of the due process clause. See, e.g., Bowles v. Willingham, 
321 U. S. 508, 518 (1944). 


Once.again petitioners complain of the scope of the oral hear- 
ing herein and contend that they were deprived of procedural 
due process of law by reason thereof. Petitioners’ complaint in 
this regard was dismissed in our order of August 29, 1960 (19 
A.D. 807), and to the extent that petitioners repeat such con- 
tention in their brief, we disagree therewith for the reasons 
stated in our prior order. In addition, petitioners challenge the 
statutory findings contained in the order which are stated in 
the language of section 8c(18) of the act (7 U.S.C. 608c(18) ). 
It is only necessary to peruse that part of the decision dealing 
with the determination and level of class prices to ascertain the 
basis for such statutory findings. In addition, this particular at- 
tack upon the order was raised and extensively dealt with in 
In re Hygeia Dairy Company, Inc., supra, at pp. 291-294, and 
more need not be said with respect thereto. 


Petitioners further allege that the reporting and record-keep- 
ing® requirements of Order No. 127 are invalid and unenforce- 


*The Federal Reports Act is not concerned with record keeping by private business. 
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able because such provisions or requirements were not promul- 
gated in compliance with the provisions of the Federal Reports 
Act of 1942 (5 U.S.C. 139 et seg.). Such statute provides, in 
part, as follows: 
“§139c. Plans or forms for collecting information ; sub- 
mission to Director; approval 
“No Federal agency shall conduct or sponsor the col- 
lection of information, upon identical items, from ten 
or more persons (other than Federal employees consid- 
ered as such) unless, in advance of adoption or revi- 
sion of any plans or forms to be used in such collec- 
tion, 
“(a) The agency shall have submitted to the Direc- 
tor such plans or forms, together with copies of such 
pertinent regulations and other related materials as 
the Director shall specify; and 
“(b) The Director shall have stated that he does 
not disapprove the proposed collection of information.” 


The simple answer to petitioners’ contention is that they have 
totally failed to sustain their burden of proof thereon. In fact, 
all that petitioners have done in the way of proof is to allude 
to the absence of a Budget Bureau stamp on the face of the 
reporting forms. The act in question contains no such require- 
ment, Moreover, it appears from the correspondence introduced 
into evidence by respondent that the Director of the Budget 
Bureau stated, in effect, that he “does not disapprove the pro- 
posed collection of information.” In addition, serious doubt 
exists as to whether the Federal Reports Act is directed to the 
type of reporting required in Order No. 127 and the Reports 
Act is basically a “housekeeping” statute and confers no rights 
upon the public for failure to comply therewith. 

To summarize, the inclusion of the eight Eastern Shore coun- 
ties within the marketing area under Order No. 127 and the is- 
suance of such order generally constitute valid and reasonable 
exercises of administrative discretion supported by substantial 
evidence in the hearing record upon which the contested order 
was based. In addition, petitioners were not denied procedural 
due process in the section 8c(15)(A) hearing herein and the 
statutory finding with respect to price is supported by adequate 


subsidiary findings. 
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The many contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
tentative decision are denied. 


ORDER 
In view of the foregoing, the relief requested by petitioners 
is denied and the petition is dismissed. 


The parties will have 20 days from the receipt of this tenta- 
tive decision and order within which to file exceptions thereto 


and request oral argument thereon. 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 7195) 


In re NELSON DAIRIES, INC., et al. AMA Docket No. 61-13. Order 
issued June 21, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7196) 


In re GEORGE DEWITT. P&S Docket No. 2553. Decided June 1, 
1961. 


Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from failing to pay promptly 
for purchases of livestock. 


Mr. Robert R. Kimmel, for complainant. Lawyer, Lawyer, & Ray, of Des 
Moines, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on April 21, 1961, by the Acting Director, 
Packers and Stockyards Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. The respondent 
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is charged with having failed to pay for livestock purchased in 
the course of his business of buying livestock in commerce as 
a dealer, in violation of the provisions of section 312(a) of the 
Act (7 U.S.C. 213(a)). 

Respondent filed an amended answer in which he admits the 
allegations set forth in the complaint, waives oral hearing, and 
consents to the issuance of a specified cease and desist order. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


Respondent, on September 27, 1960, in the course of his busi- 
ness of buying livestock in commerce as a dealer, within the 
meaning of the Act and subject to the provisions of the Act, pur- 
chased 56 head of livestock at the Humeston Sale Barn, Hume- 
ston, Iowa, a posted stockyard subject to the provisions of the 
Act, and has failed to pay the purchase price therefor, in the 
amount of $5,225.85. 


CONCLUSIONS 


By reason of the facts set forth above, respondent has vio- 
lated section 312(a) of the Act (7 U.S.C. 213(a)). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent, in connection with his purchases of livestock in 
commerce, shall cease and desist from failing to pay the full 
purchase price therefor within the period of time established 
expressly by contract or by custom, rule or regulation thereon 
for such payment. 

This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 7197) 


In re HARRY LEE SPARKS et al. P&S Docket No. 2261. Decided 
June 1, 1961. 
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Stay Order Vacated 


The stay order of October 19, 1960, is vacated and the suspension ordered 
July 29, 1960, is made effective July 1, 1961. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued July 29, 1960, ordering respond- 
ents to cease and desist from the unlawful practices found 
therein and to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their 
business and suspending respondents as registrants under the 
act for a period of six months. Respondents filed an appeal of 
the order of July 29, 1960, in the United States Court of Ap- 
peals for the District of Columbia and on October 19, 1960, the 
suspension of respondents as registrants under the act was 
stayed pending the outcome of respondents’ appeal. By order 
dated May 2, 1961, the Court affirmed the order of July 29, 
1960. Accordingly, the stay order of October 19, 1960, is hereby 
vacated and the suspension of respondents as registrants under 
the act for a period of six months contained in the order of 
July 29, 1960, shall be effective July 1, 1961. 


(No. 7198) 


In re THE MARKET AGENCIES OPERATING AT THE NORTH SALT 
LAKE UNION STOCK YARDS. P&S Docket No. 457. Decided 
June 6, 1961. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such charges up to and including August 31, 1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
The respondents are now operating under an order issued 
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on August 25, 1959 (18 A.D. 901), continuing in effect to and 
including August 31, 1961, an order issued on August 22, 1955 
(14 A.D. 673), authorizing assessment of the current tempo- 
rary schedule of rates and charges. 

By a petition filed on March 18, 1961, as amended by a peti- 
tion filed on April 24, 1961, the respondents requested authority 
to modify the current temporary schedule of rates and charges 
in certain respects. Notice of the petitions and their contents 
was published in the Federal Register on May 10, 1961 (26 
F.R. 4022), and, although interested persons were afforded an 
opportunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 
heard. 

The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petitions be granted, and that the order to be issued remain in 
effect to and including August 31, 1963, unless modified or ex- 
tended by further order before that date. 

Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on March 18, 1961, as amended 
by the petition filed on April 24, 1961, and to assess such cur- 
rent schedule, as so modified, during the life of this order. 

The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including August 
31, 1963, unless modified or extended by further order before the 
latter date. 

Copies hereof shall be served upon the parties. 


(No. 7199) 


WILLIAM E. HUTSELL v. MORRISON LIVESTOCK COMMISSION COM- 
PANY, INC. P&S Docket No. 2498, Decided June 9, 1961. 
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Failure to Prove Existence of Agency—Dismissal 


Respondent’s defense that Paullus did not act as respondent’s agent in this 
transaction is supported by the evidence and the complaint is dismissed. 


Complainant pro se. Atkins and Ferguson, of Scottsbluff, Nebraska, for 
respondent. Mr. Rogers N. Robinson, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), herein- 
after referred to as the act. Complainant seeks to recover from 
respondent the sum of $482.62, the unpaid balance of the pur- 
chase price of 51 head of cattle which complainant alleges he 
sold to respondent on September 16, 1959, through respondent’s 
agent, Ward Paullus. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Division of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40) were served upon re- 
spondent. A copy of the investigative report was served upon 
complainant. Respondent filed an answer to the complaint deny- 
ing liability to complainant for any amount. The principal de- 
fense advanced by respondent is that Ward Paullus did not act 
as its agent in connection with the cattle in question. As an af- 
firmative defense respondent alleges a settlement. 


Oral hearing was held at Scottsbluff, Nebraska, on November 
14, 1960, before Rogers N. Robinson, Presiding Officer, Charles 
A. Isaman, a partner in Coeur d’Alene Livestock Commission 
Yards, Coeur d’Alene, Idaho, appeared and testified on behalf 
of complainant. A. H. Atkins, Attorney at Law, Scottsbluff, 
Nebraska, appeared on behalf of respondent. Two witnesses, 
Ralph Morrison and C. Gilbert Phillips, testified for respondent. 
Neither party filed a brief or suggested findings of fact, con- 
clusions or order. 


FINDINGS OF FACT 


1. Complainant, William E. Hutsell, is an individual whose 
address is Davenport, Washington. At the time of the transac- 
tion involved in this case, complainant operated a _ livestock 
auction sale business at Davenport, Washington, under the 
name of Davenport Livestock Auction Company. 


n this 
Lissed, 


2, for 


ock- 
ein- 
rom 
ur- 

he 
nt’s 


HUTSELL v. MORRISON LIVESTOCK COM’N CO. 575 
Cite as 20 A.D. 573 


2. Respondent, Morrison Livestock Commission Company, 
Inc., is a corporation whose address is Gering, Nebraska. At all 
times mentioned herein, respondent was engaged in doing busi- 
ness as a market agency and dealer within the meaning of 
these terms as defined in the act. At all times mentioned herein, 
respondent operated a livestock auction sale business at Gering, 


Nebraska. 


8. Sometime during the month of January 1959, Ward Paul- 
lus, a cattle trader, communicated by long distance telephone 
with Ralph Morrison, respondent’s president, and requested that 
he (Paullus) be permitted to draw a draft on respondent for 
the unpaid balance of the purchase price of certain cattle which 
Paullus had purchased in Nevada. Morrison replied that re- 
spondent would honor such a draft provided that Paullus would 
ship the cattle to respondent for resale on commission. Paullus 
agreed to this. Shortly after the telephone conversation Paullus 
drew a draft on respondent for the amount due on such cattle 
and shipped them to respondent at Gering, Nebraska, where 
they were sold at auction by respondent on a commission basis 
for the account of Paullus. Respondent paid Paullus the balance 
left from the net proceeds resulting from the sale, after de 
ducting the amount advanced Paullus on the draft. Neither 
Ralph Morrison nor respondent had dealt with Paullus prior to 
this transaction. Thereafter, during the period from on or about 
January 27, 1959, to on or about September 19, 1959, there 
were approximately nine similar transactions in which Ralph 
Morrison authorized Ward Paullus to draw checks or drafts 
on respondent in payment for cattle which Paullus shipped to 
respondent for resale. The forms on which Paullus wrote these 
checks or drafts were not furnished by respondent nor was re- 
spondent’s name printed or stamped thereon. In most of these 
transactions the profits or the losses resulting from the re- 
sales were Paullus’. In “a couple” of the transactons the profits 
and the losses were divided equally between Paullus and re- 
spondent. 

4. On September 16, 1959, complainant, who had had no prior 
business dealings with Ward Paullus, sold to Paullus, in open 
bidding at complainant’s regular auction sale at Davenport, 
Washington, 51 head of cattle. The total purchase price of the 
cattle amounted to $6,062.98. On the same day, Paullus pre- 
pared a check for such sum and gave it to complainant. Paullus 
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drew the check on respondent’s bank at Scottsbluff, Nebraska, 
and in the space provided on the check for the name of the 
drawer or maker, Paullus wrote respondent’s name and his 
own name thereunder. Complainant deposited the check with 
his bank. 


5. On September 16, 1959, Paullus shipped the 51 cattle 
from Davenport, Washington, to the Old Union Stockyards, 
Spokane, Washington. At such stockyard the 51 cattle were 
yarded and mixed with 262 others which Paullus had pur- 
chased. Paullus purchased 151 head of the 262 cattle on Sep- 
tember 17, 1959, at the Old Union Stockyards and he purchased 
the remaining 111 head on September 18, 1959, at the Coeur 
d’Alene Livestock Commission Yards, Coeur d’Alene, Idaho. To 
pay for the 262 cattle Paullus drew two checks on respondent. 
One check payable to the Old Union Stockyards was in the 
amount of $20,614.65, and the other payable to the Coeur d’Alene 
Livestock Commission Yards was in the amount of $10,348.06. 


6. On September 19, 1959, Paullus shipped by rail the 51 
cattle, together with the 262 cattle, from Spokane to respondent 
at Gering, Nebraska. 


7. On September 19, 1959, following the shipment of the 
313 cattle to respondent, Ward Paullus informed Ralph Morri- 
son by means of a long distance telephone call from Spokane 
that Paullus “bought some cattle here today” and that they were 
in transit to respondent at Gering, Nebraska. To this Morri- 
son replied that Paullus should have taken the matter up with 
Morrison before purchasing the cattle but that since the cattle 
were already purchased he “would go along with that one 
deal.” During the telephone conversation Morrison stated that 
in the future Paullus “should get someone else to pay for his 
cattle and ship them somewhere else . . . because his cattle 
weren’t working.” 


8. Shortly after the telephone conversation between Paullus 
and Morrison on September 19, 1959, Paullus gave instructions 
to the railroad to divert the shipment of the 313 cattle from re- 
spondent to the Dodge City Livestock Commission Company, 
a market agency at Dodge City, Kansas. The cattle arrived 
at Dodge City on September 24, 1959, and were there unloaded 
and received by the Dodge City Livestock Commission Com- 
pany on the same day. 
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9. The three checks referred to in Findings of Fact 4 and 
5 were presented to the drawee bank for payment during the 
week of September 20, 1959. Pursuant to instructions from Ralph 
Morrison the bank honored the check which Paullus gave the 
Old Union Stockyards and dishonored the others. Morrison testi- 
fied that he instructed the bank to dishonor these checks “be- 
cause we didn’t know about the purchases.” 


10. On or about September 23, 1959, Ralph Morrison re- 
quested the railroad to locate the cattle which Paullus shipped 
to respondent from Spokane on September 19, 1959. Sometime 
later, the railroad informed Morrison of the diversion of the 
cattle to the Dodge City Livestock Commission Company at Dodge 
City, Kansas. Morrison immediately gave this information over 
the telephone to complainant and the Coeur d’Alene Livestock 
Commission Yards. Subsequently, it was decided by complain- 
ant, respondent and the Coeur d’‘Alene Livestock Commission 
Yards that the 313 cattle should be sold by the Dodge City Live- 
stock Commission Company and that the net proceeds result- 
ing from the sale should be dstributed among them on the basis 
of the interest of each of them in the cattle. On October 1, 1959, 
at Dodge City, Kansas, the 313 cattle were sold by the Dodge 
City Livestock Commission Company at its regular auction 
sale. The total proceeds which were remitted by the Dodge 
City Livestock Commission Company to complainant amounted 
to $5,580.36, which was $482.62 less than the price at which 
complainant sold the cattle to Ward Paullus. No part of this 
difference has been paid to complainant. 


11. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The principal issue involved in this proceeding is whether 
Ward Paullus was respondent’s agent for the purpose of pur- 
chasing the 51 cattle from complainant. 

Agency is the relationship which results from the manifesta- 
tion of consent by one person to another that the other shall act 
on his behalf and subject to his control, and consent by the 
other so to act. Restatement, Agency, §1. 

The evidence shows no manifestation of consent by respond- 
ent that Paullus should act on respondent’s behalf and subject to 
its control in the transaction in question. The only presump- 
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tion that could arise from the payment of the draft which Paullus 
drew on respondent was the presumption that Paullus had 
credit with respondent at the time the drafts were presented. 
Brown v. Schmitz, 237 Iowa 418, 22 N.W. 2d 340 (1946); 
Lee v. Peoples Cooperative Sales Agency, 201 Minn. 266, 276 
N.W. 214 (1937) ; Davis & Hamm Commission Co. v. Mt. Vernon 
Bank, 63 Tex. Civ. App. 347, 183 S.W. 448 (1910). It must be 
kept in mind that the law indulges in no presumption that an 
agency exists, and if an agency is to be implied from a given 
set of facts, it must be implied from a natural and reasonable, 
and not from a forced, strained or distorted construction of the 
facts, which would clearly be the result if it were concluded 
that Paullus, in purchasing the 51 cattle from complainant, was 
acting in behalf of, and subject to the control of, respondent. 
E. B. Jones Motor Co. v. Pullen, Mo. App., 298 S.W. 2d 448 
(1957) ; Carver v. Farmers & Bankers Broadcasting Corp., 162 
Kan. 663, 179 P. 2d 195 (1947); Weller v. Speet, 275 Mich. 
655, 267 N.W. 758 (1936). 


It is, of course, the general rule that, when a principal by 
his acts or conduct has knowingly caused or permitted another 
to appear as his agent, he will be estopped to deny such agency. 
However, all the elements of an estoppel must be present. There 
must be (1) a representation by the principal, (2) a reliance 
upon such representation by a third person, and (3) such repre- 
sentation must have been acted upon in good faith to the in- 
jury of such third person. 2 C.J.S., Agency, §29; McClure Bur- 
nett Commission Co. v. The E. A. Blackshere Company, P. & S. 
Docket No. 2516, decided April 18, 1961; Tri-State Sales Agcy. 
v. Palmetto Fruit & Prod. Co., 14 A.D. 1140 (1955). None of 
these elements is present in this case. Respondent did nothing 
to indicate to complainant that Paullus was its agent. 


In view of the conclusions expressed above, it is unnecessary 
to discuss the other defenses raised by respondent. The com- 
plaint should be dismissed. 

ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 7200) 


LEE HESTEKIN AND CHARLES A. ISAMAN, d/b/a COEUR D’ALENE 
LIVESTOCK COMMISSION YARDS v. MORRISON LIVESTOCK COM- 
MISSION COMPANY, INC. P&S Docket No. 2499. Decided June 


12, 1961. 


Failure to Prove Existence of Agency—Dismissal 


There is no evidence to show that Paullus acted as respondent’s agent in 
this transaction, and the complaint is dismissed. 


Complainants pro se. Atkins and Ferguson, of Scottsbluff, Nebraska, for 
respondent. Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. Complainants seek to recover from re- 
spondent the sum of $941.28, the unpaid balance of the purchase 
price of 111 head of cattle which complainants allege they sold 
to respondent on September 18, 1959, through respondent’s 
agent, Ward Paullus. 


A copy of the complaint and a copy of the investigative re- 
port prepared by the Packers and Stockyards Division of the 
Department and filed in the proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40) were served 
upon respondent. A copy of the investigative report was served 
upon complainants. Respondent filed an answer to the complaint 
denying liability to complainants for any amount. The principal 
defense advanced by respondent is that Ward Paullus did not 
act as its agent in connection with the cattle in question. As 
an affirmative defense respondent alleges a settlement. 


Oral hearing was held at Scottsbluff, Nebraska, on November 
14, 1960, before Rogers N. Robinson, Presiding Officer. Com- 
plainant Charles A. Isaman appeared and testified on behalf of 
complainants. A. H. Atkins, Attorney at Law, Scottsbluff, Ne- 
braska, appeared on behalf of respondent. Two witnesses, Ralph 
Morrison and C. Gilbert Phillips, testified for respondent. 
Neither complainants nor respondent filed a brief or suggested 
findings of fact, conclusions or order. 
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FINDINGS OF FACT 


1. Complainants, Lee Hestekin and Charles A. Isaman, are 
partners doing business as Coeur d’Alene Livestock Commis- 
sion Yards, whose address is Coeur d’Alene, Idaho, Complain- 
ants are registered with the Secretary of Agriculture as a mar- 
ket agency and dealer and at all times mentioned herein com- 
plainants were so registered. Complainants operate and at all 
times mentioned herein operated a livestock auction at Coeur 
d’Alene, Idaho. 


2. Respondent, Morrison Livestock Commission Company, 
Inc., is a corporation whose address is Gering Nebraska. Re- 
spondent is engaged in doing business as a market agency and 
dealer within the meaning of these terms as used in the act and 
at all times mentioned herein respondent was so engaged. Re- 
spondent operates and at all times mentioned herein operated a 
livestock auction at Gering, Nebraska. 


8. Sometime during the month of January 1959, Ward Paul- 
lus, a cattle trader, communicated by long distance telephone 
with Ralph Morrison, respondent’s president, and requested that 
he (Paullus) be permitted to draw a draft on respondent for 
the unpaid balance of the purchase price of certain cattle which 
Paullus had purchased in Nevada. Morrison replied that re- 
spondent would honor such a draft provided that Paullus would 
ship the cattle to respondent for resale on commission. Paullus 
agreed to this. Shortly after the telephone conversation Paullus 
drew a draft on respondent for the amount due on such cattle 
and shipped them to respondent at Gering, Nebraska, where 
they were sold at auction by respondent on a commission basis 
for the account of Paullus. Respondent paid Paullus the bal- 
ance left from the net proceeds resulting from the sale, after 
deducting the amount advanced Paullus on the draft. Neither 
Ralph Morrison nor respondent had dealt with Paullus prior 
to this transaction. Thereafter, during the period from on or 
about January 27, 1959, to on or about September 19, 1959, 
there were approximately nine similar transactions in which 
Ralph Morrison authorized Ward Paullus to draw checks or 
drafts on respondent in payment for cattle which Paullus shipped 
to respondent for resale. The forms on which Paullus wrote these 
checks or drafts were not furnished by respondent nor was 
respondent’s name printed or stamped thereon. In most of these 
transactions the profits or the losses resulting from the resales 
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were Paullus’. In “a couple” of the transactions the profits 
and the losses were divided equally between Paullus and re- 
spondent. 


4. On September 18, 1959, complainants, who had had no 
prior business dealings with Ward Paullus, sold to Paullus at 
complainants’ regular auction sale at Coeur d’Alene, Idaho, 111 
head of cattle. The total sales price of the cattle amounted to 
$10,348.06. On the same day Paullus prepared two checks in 
the total sum of $10,348.06, and gave them to complainants. 
Paullus drew the checks on respondent’s bank at Scottsbluff, 
Nebraska, and in the spaces provided on the checks for the 
name of the drawer or maker, Paullus wrote respondent’s 
name and his own name thereunder. Complainants deposited 
the checks with their bank. 


5. On September 18, 1959, Paullus shipped the 111 head of 
cattle from Coeur d’Alene, Idaho, to the Old Union Stockyards, 
Spokane, Washington. At such stockyard the 111 head of cattle 
were yarded and mixed with 202 others which Paullus had 
purchased. Paullus purchased 51 head of the 202 cattle on 
September 16, 1959 at the Davenport Livestock Auction Com- 
pany, Davenport, Washington, and he purchased the remaining 
151 head on September 17, 1959 at the Old Union Stockyards. 
To pay for the 202 head of cattle Paullus drew two checks on 
respondent. One check payable to the Davenport Livestock Auc- 
tion Company was in the amount of $6,062.98, and the other 
payable to the Old Union Stockyards was in the amount of 
$20,614.65. 


6. On September 19, 1959, Paullus shipped by rail the 
111 cattle, together with the 202 cattle, from Spokane to re- 
spondent at Gering, Nebraska. 


7. On September 19, 1959, following the shipment of the 
313 cattle to respondent, Ward Paullus informed Ralph Morri- 
son by means of a long distance telephone call ffom Spokane 
that Paullus “bought some cattle here today” and that they 
were in transit to respondent at Gering, Nebraska. To this 
Morrison replied that Paullus should have taken the matter up 
with Morrison before purchasing the cattle but that since the 
cattle were already purchased he “would go along with that 
one deal.” During the telephone conversation Morrison stated 
that in the future Paullus “should get someone else to pay for 
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his cattle and ship them somewhere else . . . because his cattle 


weren’t working.” 


8. Shortly after the telephone conversation between Paullus 
and Morrison on September 19, 1959, Paullus gave instructions 
to the railroad to divert the shipment of the 313 cattle from 
respondent to the Dodge City Livestock Commission Company, 
a market agency at Dodge City, Kansas. The cattle arrived at 
Dodge City on September 24, 1959, and were there unloaded 
and received by the Dodge City Livestock Commission Company 
on the same day. 


9. The checks referred to in Findings of Fact 4 and 5 were 
presented to the drawee bank for payment during the week of 
September 20, 1959. Pursuant to instructions from Ralph Mor- 
rison the bank honored the check which Paullus gave the Old 
Union Stockyards and dishonored the others. Morrison testified 
that he instructed the bank to dishonor these checks “because 
we didn’t know about the purchases.” 


10. On or about September 23, 1959, Ralph Morrison re- 
quested the railroad to locate the cattle which Paullus shipped 
to respondent from Spokane on September 19, 1959. Sometime 
later, the railroad notified Morrison of the diversion of the 
cattle to the Dodge City Livestock Commission Company at 
Dodge City, Kansas. Morrison immediately gave this informa- 
tion over the telephone to complainants and the Davenport 
Livestock Auction Company. Subsequently, it was decided by 
complainants, respondent and the Davenport Livestock Auction 
Company that the 313 cattle should be sold at Dodge City and 
that the net proceeds resulting from the sale should be dis- 
tributed among them on the basis of the interest of each of 
them in the cattle. On October 1, 1959, at Dodge City, Kansas, 
the 313 cattle were sold by the Dodge City Livestock Company 
at its regular auction sale. The total proceeds which were re- 
mitted by the Dodge City Livestock Commission Company to 
complainants amounted to $9,406.78, which was $941.28 less 
than the price at which complainants sold the cattle to Ward 
Paullus. No part of this difference has been paid to complain- 
ants, 


11. The complaint was filed within 90 days after accrual of 
the alleged cause of action. 
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CONCLUSIONS 


The principal issue involved in this proceeding is whether 
Ward Paullus was respondent’s agent for the purpose of pur- 
chasing the 111 cattle from complainants. 


Agency is the relationship which results from the manifesta- 
tion of consent by one person to another that the other shall 
act on his behalf and subject to his control, and consent by the 
other so to act. Restatement, Agency, §1. 


The evidence shows no manifestation of consent by respond- 
ent that Paullus should act on respondent’s behalf and subject 
to its control in the transaction in question. The only presump- 
tion that could arise from the payment of the drafts which 
Paullus drew on respondent was the presumption that Paullus 
had credit with respondent at the time the drafts were pre- 
sented. Brown v. Schmitz, 237 Iowa 418, 22 N.W. 2d 340 (1946) ; 
Lee v. Peoples Cooperative Sales Agency, 201 Minn. 266, 276 
N.W. 214 (1937); Davis & Hamm Commission Co, v. Mt. Ver- 
non Bank, 63 Tex. Civ. App. 347, 183 S.W. 448 (1910). It must 
be kept in mind that the law indulges in no presumption that 
an agency exists, and if an agency is to be implied from a 
given set of facts, it must be implied from a natural and reason- 
able, and not from a forced, strained or distorted construction of 
the facts, which would clearly be the result if it were concluded 
that Paullus, in purchasing the 111 cattle from complainants, 
was acting in behalf of, and subject to the control of, respond- 
ent, E. B. Jones Motor Co. v. Pullen, Mo. App., 298 S.W. 2d 
448 (1957); Carver v. Farmers & Bankers Broadcasting Corp., 
162 Kan. 668, 179 P. 2d 195 (1947); Weller v. Speet, 275 Mich. 
655, 267 N.W. 758 (1936). 


It is, of course, the general rule that, when a principal by his 
acts or conduct has knowingly caused or permitted another 
to appear as his agent, he will be estopped to deny such agency. 
However, all the elements of an estoppel must be present. There 
must be (1) a representation by the principal, (2) a reliance 
upon such representation by a third person, and (3) such repre- 
sentation must have been acted upon in good faith to the in- 
jury of such third person. 2 C.J.S., Agency, § 29; McClure Bur- 
nett Commission Co. v. The E. A. Blackshere Company, P. & S. 
Docket No. 2516 decided April 18, 1961; Tri-State Sales Agcy. 
v. Palmetto Fruit & Prod. Co., 14 A.D. 1140 (1955). None of 
of these elements is present in this case. Respondent did noth- 
ing to indicate to complainants that Paullus was its agent. _ 
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In view of the conclusions expressed above, it is unnecessary 
to discuss the other defenses raised by respondent. The com- 
plaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7201) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided June 12, 1961. 


Continuation of Rates and Charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including July 31, 1962. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondent 
is now operating under an order issued on July 17, 1959 (18 
A.D. 799), authorizing assessment of the current temporary 
schedule of rates and charges to and including July 31, 1961, un- 
less modified or extended by further order before the latter 
date. By a petition filed on May 24, 1961, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended to and including July 31, 1962, and that the special 
quarterly reports required under prior orders be discontinued. 


Prior to the issuance of the order of July 17, 1959, author- 
izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and 
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charges lawfully prescribed by the Secretary or any rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order 
are unnecessary. 

The Packers and Stockyards Division, Apricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the petition is granted and 
the order of July 17, 1959, is continued in effect during the life 
of this order, and the respondent is no longer required to file 
the special quarterly reports which it has been filing under 
prior orders issued herein. 

This order shall become effective on August 1, 1961, and re- 
main in effect to and including July 31, 1962, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 7202) 


In re JAMES ROBERT VAUGHAN, d/b/a VERSAILLES AUCTION 
CoMPANY. P&S Docket No. 2560. Decided June 12, 1961. 


Insolvency—Suspension of Registration 
Respondent is suspended as a registrant under the act for 30 days and 
thereafter until he demonstrates that he is no longer insolvent. 
Mr. Earl L. Saunders, for complainant. Respondent Pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act. The complaint, filed by the 
Director of the Packers and Stockyards Division, Agricultural 
Marketing Service, on May 5, 1961, alleges that respondent, 
a registered market agency, is insolvent within the meaning of 
the act (7 U.S.C. 204), that respondent operated as a market 
agency while insolvent, and that respondent misused shippers’ 
proceeds. On May 31, 1961, respondent filed an answer in which 
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he admits the allegations set forth in the complaint, waives his 
right to an oral hearing and consents to the issuance of the 
order set forth below. In such answer, respondent also waives 
the report of the examiner. Complainant has recommended that 
such order be issued. 


FINDINGS OF FACT 


1. The Versailles Auction Company stockyard, Versailles, 
Missouri, hereinafter referred to as the stockyard, was at all 
times mentioned herein and is now a posted stockyard subject 
to the provisions of the act. 


2. Respondent is an individual doing business as the Ver- 
sailles Auction Company, whose address is Versailles, Missouri. 
Respondent is registered with the Secretary of Agriculture as 
a market agency to sell livestock on a commission basis at the 
stockyard, and at all times mentioned herein respondent was 
so registered. 


3. Respondent is presently insolvent and at all times since 
on or about April 6, 1961, has been insolvent, in that respond- 
ent’s current liabilities have exceeded his current assets at all 
such times. 


4, Respondent, during the period from April 6, 1961, to 
the date of the execution of the complaint, operated as a market 
agency at the stockyard, notwithstanding the fact that he was 
insolvent during such period. 


5. Respondent used funds received as proceeds from the sale 
of livestock consigned to him for sale on a commission basis 
for purposes of his own and purposes other than the payment 
of lawful marketing charges and the remittance of net pro- 
ceeds to shippers thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due 
the owners or consignors. On April 6, 1961, respondent had 
outstanding checks in the total amount of $26,079.98, issued to 
consignors of livestock, and had to offset such outstanding 
checks a bank balance of $5,207.77 and accounts receivable of 
$1,375.66. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent is insolvent within the meaning of the 
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act (7 U.S.C. 204), and has wilfully violated sections 304, 307 
and 312 of the act (7 U.S.C. 205, 208 and 213), and sections 
201 40 and 201.41 of the regulations (9 CFR 201.40 and 201.41). 


ORDER 


1. Respondent shall cease and desist from: 


(a) Using funds received as proceeds of sales of live- 
stock sold on commission for any purpose except 
payment of lawful marketing charges in connec- 
tion with the sales concerned and remittance of net 
proceeds to the shippers; and 


(b) Operating while insolvent. 


2. Respondent shall deposit the gross proceeds received from 
the sale of livestock on commission in a separate bank account 
designated as ‘Shippers’ Proceeds Account” or by some similar 
identification, and shall not withdraw funds therefrom for any 
purposes except those for which shippers’ proceeds may be 
properly used, in accordance with section 201.42 of the regula- 
tions under the act (9 CFR 201.42). 

3. Respondent is suspended as a registrant under the act 
for a period of 30 days and thereafter until such time as he 
demonstrates that he is no longer insolvent. At the request of 
respondent, when he makes such a showing, a supplemental order 
will be issued in this proceeding terminating this suspension 
after the 30-day period. 

This order shall become effective on the sixth day after 
service hereof upon respondent. Copies shall be served upon 
the parties. 


(No. 7203) 


In re WASHINGTON COUNTY MARKETING ASSOCIATION. P&S 
Docket No. 2552. Decided June 15, 1961. 


False Weights—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from weighing swine at other 
than their true and correct weight. 








588 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 20 A.D. 587 


Mr. George Robertson, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 21, 1961, by the 
Director, Packers and Sockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. 


The respondent is registered with the Secretary of Agriculture 
as a market agency buying and selling livestock on a commis- 
sion basis and as a dealer buying and selling livestock in com- 
merce. Respondent is charged with weighing consigned swine 
at less than their true and correct weight and in connection 
therewith issuing scale tickets to consignors showing such false 
and incorrect weights, copies of which were made a part of 
respondent’s accounts and records. 


The complaint was served upon the respondent. On May 10, 
1961, respondent filed an answer in which it admits the facts 
alleged in the complaint and consents to the issuance, without 
oral hearing, of a specified order. Complainant filed a recom- 
mendation that the order consented to by the respondent be 
issued. 


FINDINGS OF FACT 


1. The Washington County Marketing Association stock- 
yard, hereinafter referred to as the stockyard, was at all times 
mentioned herein, and now is, a posted stockyard subject to 
the provisions of the act. 


2. Respondent is registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a com- 
mission basis at the stockyard and as a dealer to buy and sell 
livestock for its own account in commerce, and at all times 
mentioned herein, respondent was so registered. 


3. Respondent, on or about the dates and in the three trans- 
actions set forth in paragraph III of the complaint, and in 
numerous other transactions during the period from January 
1, 1960, through March 10, 1961, weighed swine consigned to 
it for sale on a commission basis at the stockyard at less than 
their true and correct weights and in connection therewith 
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issued scale tickets to consignors showing such false and in- 
correct weights. Copies of said false and incorrect scale tickets 
were made a part of the accounts and records of respondent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, re- 
spondent has willfully violated sections 307, 312(a), and 401 
of the act (7 U.S.C. 208, 213(a), and 221) and section 402 of 
the act (7 U.S.C. 222), which section makes applicable to the 
jurisdiction, powers, and duties of the Secretary in enforcing 
the provisions of the act, and to any person subject to the pro- 
visions of the act, the provisions of section 10 of the Federal 
Trade Commission Act (15 U.S.C. 50). 


Ordinarily, violations of as serious a nature as those in- 
volved in this proceeding would warrant a sanction more severe 
than a cease and desist order. However, the two individuals ap- 
parently responsible for the violations are no longer in re- 
spondent’s employ and steps have been taken to insure com- 
pliance with the act. Accordingly, it is concluded that the order 
consented to by the respondent should be issued. 


ORDER 


1. Respondent shall cease and desist from weighing swine 
at other than their true and correct weight. 


2. Respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in its business as a market agency and dealer. 

This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 7204) 


In re DON F. PIERCE. P&S Docket No. 2563. Decided June 20, 
1961. 


Registration and Bonding Requirements— 
Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in dealer operations 
without being registered and bonded as required by the act. 
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Mr. Earl Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921 as amended (7 U.S.C. 181 e¢ seq.) here- 
inafter referred to as the act, instituted by a complaint filed on 
May 12, 1961, by the Director of the Packers and Stockyards 
Division, Agricultural Marketing Service. It is alleged in the 
complaint that respondent operated as a livestock dealer in 
commerce without being registered with the Secretary of Agri- 
culture as a dealer and without furnishing a bond to cover 
such operations; that he issued checks in payment for live- 
stock purchased without having sufficient funds on deposit to 
pay such checks; and that he failed to pay the purchase price 
of certain livestock which he purchased. On June 2, 1961, re- 
spondent filed an answer in which he admits that he engaged 
in the practices set forth in the complaint, waives oral hear- 
ing and the report of the examiner, and consents to the is- 
suance of the order set forth below. Respondent, in such answer, 
states that he discontinued “livestock operations” on or about 
January 28, 1960. Complainant has recommended that the order 
consented to by respondent be issued, 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Peabody, 
Kansas. 


2. During the period from on or about January 1, 1959, to 
on or about January 28, 1960, respondent engaged in the busi- 
ness of buying and selling livestock in commerce as a dealer 
without being registered with the Secretary of Agriculture to 
so transact business and without filing and maintaining a reason- 
able bond or its equivalent. 


3. On or about the dates and in the transactions referred to 
in the tabulation below, respondent purchased livestock in com- 
merce at the Union Stockyards, McAlester, Oklahoma, a posted 
stockyard subject to the provisions of the act, and issued 
checks in purported payment of the purchase price thereof, 
which checks were returned unpaid by the bank upon which 
they were drawn because of insufficient funds. 
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No. Head 
Date Cattle Amount 
1960 
January 25 22 $3011.21 
a 25 z 847.74 
. 28 52 5977.82 


4. Respondent has failed to pay the purchase price of the 
livestock referred to in paragraph 3 above. 


CONCLUSIONS 
By reason of the facts set forth in the Findings of Fact, 
which respondent has admitted, it is concluded that he has 
wilfully violated sections 303 and 312 of the act (7 U.S.C. 203 
and 213) and sections 201.10 and 201.29 of the applicable 
regulations (9 CFR 201.10 and 201.29). 


ORDER 


Respondent shall cease and desist from: (1) engaging in 
business as a livestock market agency or dealer in commerce 
without being registered and bonded as required by the act 
as amended and supplemented, and the regulations issued there- 
under; (2) issuing checks in payment for livestock purchased 
in commerce when he does not have sufficient fnuds on deposit 
to pay such checks; and (3) failing to pay for livestock which 
he purchases in commerce. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. Copies shall be served upon the 
parties. 


(No. 7205) 


In re WILLIAM SVENDSEN AND LESLIE NELSON, partners d/b/a 
DAWSON LIVESTOCK SALES PAVILION. P&S Docket No. 2559. 
Decided June 20, 1961. 


Insolvency—Suspension of Registration 


Respondents’ registration is suspended for 30 days and thereafter until they 
demonstrate that they are no longer insolvent. 


Mr. George A. Robertson, for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on May 2, 1961, 
by the Director, Packers and Sockyards Division, Agricultural 
Marketing Service United States Department of Agriculture. 

The respondents are registered with the Secretary of Agri- 
culture as a market agency buying and selling livestock on a 
commission basis and as a dealer buying and selling livestock 
in commerce. Respondents are charged with failure to pay the 
full purchase price of livestock, permitting auctioneers to pur- 
chase livestock from consignments, failure to maintain proper 
books and records, insolvency, and operating as a market agency 
and dealer while insolvent. 

The complaint was served upon the respondents and, on May 
24, 1961, respondents filed an answer in which they admit the 
facts alleged in the complaint and consent to the issuance with- 
out oral hearing, of a specified order. Complainant filed a rec- 
ommendation that the order consented to by the respondents 
be issued. 


FINDINGS OF FACT 


1. The Dawson Livestock Sales Pavilion stockyard, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein, and now is, a posted stockyard subject to the 
provisions of the act. 

2. Respondents, as partners are registered with the Secre- 
tary of Agriculture as a market agency to buy and sell live- 
stock on a commision basis at the stockyard and as a dealer 
to buy and sell livestock in commerce, and at all times men- 
tioned herein, respondents were so registered. 


3. Respondents, during the period from February 8, 1961, 
through February 11, 1961, purchased 185 head of cattle in 
commerce from Paul J. Spence, Springfield, Missouri, and failed 
to pay approximately $14,000 of the purchase price of such 
cattle. 


4. Respondents, at the stockyard, on or about the dates and 
in the six transactions set forth in paragraph IV of the com- 
plaint, permitted Clem Regnier and Orville Wallem, respond- 
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ents’ auctioneers, to purchase livestock from consignments of 
livestock made to respondents for sale on a commission basis. 


5. Respondents, during the period from January 1, 1960, 
through February 28, 1961, failed to maintain books and 
records which fully and correctly disclosed all transactions 
involved in their business as a market agency and dealer. 


6. Respondents are insolvent. As of February 28, 1961, re- 
spondents’ current liabilities exceeded their current assets by 
approximately $6,353.48. 


7. Respondents, while insolvent, operated as a market agency 
at the stockyard and as a dealer in commerce during the 
months of January and February, 1961. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, re- 
spondents are insolvent within the meaning of the act (7 U.S.C. 
204) and have wilfully violated sections 307, 312(a), and 401 
of the act (7 U.S.C. 208, 213(a), and 221), and sections 201.57 
and 201.60 of the regulations 9 CFR 201.57 and 201.60). 

Inasmuch as the respondents have consented to the issuance 
of a specified order, and complainant has recommended that 
the order consented to by the respondents be entered, the 
order will be issued. 


ORDER 


1. Respondents shall cease and desist from purchasing live- 
stock in commerce and failing to pay the purchase price there- 
for. 


2. Respondents shall cease and desist from permitting their 
auctioneers to purchase livestock from consignments of live- 
stock made to respondents for sale on a commission basis. 


3. Respondents shall cease and desist from operating as 
a market agency at the stockyard and as a dealer in commerce 
while in an insolvent financial condition. 


4. Respondents shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions 
involved in their business as a market agency and deaer. 


5. Respondents’ registration as a market agency and dealer 
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under the act is suspended for a period of 30 days and there- 
after until such time as respondents demonstrate that they are 
no longer insolvent. At the request of respondents, when they 
make such a showing, a supplemental order will be issued in 
this proceeding terminating this suspension after the 30-day 
period. 

This order shall become effective on the sixth day after serv- 
ice upon respondents and copies hereof shall be served on the 
parties. 


No. 7206) 


In re ROBERT E. DIEHL. P&S Docket No. 2564. Decided June 
21, 1961. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended until he demonstrates that he is no 
longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act. The proceeding was initiated by 
a complaint filed on May 12, 1961, by the Director of the 
Packers and Stockyards Division, Agricultural Marketing Serv- 
ice. It is alleged in the complaint that respondent, a registered 
dealer, is insolvent. On June 16, 1961, respondent filed an 
amended answer in which) he admits the allegations set forth 
in the complaint, waives oral hearing and the report of the 
examiner, and consents to the issuance of the order set forth 
below. Complainant has recommended that such order be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Mark Center, 
Ohio, Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell cattle in commerce for his own 
account, and at all times mentioned herein respondent was so 
registered. 
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2. Respondent is insolvent in that he is unable to pay his 
current obligations as they become due in the usual course of 
business. 


CONCLUSIONS 
By reason of the facts set out above, it is concluded that 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 
Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such order will be issued. 


ORDER 
Respondent is suspended as a registrant under the act until 
such time as he shall demonstrate that he is no longer insolvent. 
This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. Copies shall be served upon the 
parties. 


(No. 7207) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, 
COLORADO. P&S Docket No. 435. Decided June 23, 1961. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including July 31, 1963. 

Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Deciston by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on July 28, 1959 (18 
A.D. 804), authorizing assessment of the current temporary 
schedule of rates and charges to and including July 31, 1961, 
unless modified or extended by further order before the latter 
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date. On June 2, 1961, a petition was filed on behalf of the re- 
spondents requesting that the current temporary schedule of 
rates and charges be continued in effect for an indefinite period. 


Prior to the issuance of the order of July 28, 1959, authoriz- 
ing increases in the rates and charges, notice of the petitions 
therefor was published in the Federal Register, and interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter. Pursuant to such notice, a request for an 
opportunity for an oral hearing was filed but such request was 
withdrawn. No other interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for serv- 
ices not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that 
the petition be granted, except that the order to be issued 
continue the current temporary schedule of rates and charges 
in effect to and including July 31, 1963, unless modified or ex- 
tended by further order before that date, in lieu of continuing 
such schedule for an indefinite period as requested in the peti- 
tion. - 

Accordingly the order of July 28, 1959, is continued in effect 
during the life of this order. 


This order shall become effective on August 1, 1961, and 
remain in effect to and including July 31, 1963, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 7208) 


In re LESTER F. NELSON. P&S Docket No. 2556. Decided June 
23, 1961. 


Cease and Desist—Consent Order 


Respondent admitted the violations charged and consented to the issuance 
of an order requiring him to cease and desist from engaging in the 
complained of practices. 
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Mr. Earl Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.). The proceeding was initiated by a complaint filed 
April 26, 1961, by the Director of the Packers and Stockyards 
Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the complaint that re- 
spondent operated as a livestock dealer in commerce without 
being registered with the Secretary of Agriculture to so trans- 
act business and without furnishing a bond to cover such opera- 
tions; that he operated as a livestock dealer in commerce while 
insolvent; that he issued a check in payment for certain live- 
stock purchased in commerce, which check was returned by the 
bank upon which it was drawn because of insufficient funds; 
and that he failed to keep adequate records in connection with 
his dealer operations. On June 13, 1961, respondent filed an 
amended answer in which he admits the allegations of fact 
contained in the complaint, waives oral hearing and the report 
of the examiner, and consents to the issuance of an order re- 
quiring him to cease and desist from engaging in the practices 
complained of and to keep adequate records. Complainant has 
recommended that such an order be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Sac City, 
Iowa. 


2. During the period September 1, 1960 to January 1, 1961, 
respondent engaged in the business of buying and selling live- 
stock in commerce as a dealer without being registered with 
the Secretary of Agriculture under the act to engage in such 
business. 


3. During the period September 1, 1960 to January 1, 1961, 
respondent engaged in the business of buying and selling live- 
stock in commerce as a dealer without filing and maintaining a 
reasonable bond or its equivalent. 


4. During the period September 16, 1960 to January 1, 
1961, respondent engaged in the business of buying and sell- 
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ing livestock in commerce as a dealer notwithstanding the fact 
that he was insolvent during such period. 


5. On November 11, 1960, respondent purchased 69 hogs 
in commerce for his own account, and issued a check drawn on 
the Citizens Savings Bank of Sac City, Iowa in the amount of 
$2,816.95 to cover the cost thereof which check was returned 
unpaid by the bank because of insufficient funds. 


6. During the period September 1, 1960 to January 1, 1961, 
respondent, in connection with his dealer operations, failed to 
keep such accounts, records and memoranda as fully and cor- 
rectly disclosed all transactions involved in his business. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
which respondent has admitted, it is concluded that he vio- 
lated sections 303, 312 and 401 of the act (7 U.S.C. 203, 213 
and 221) and sections 201.10 and 201.29 of the regulations 
9 CFR 201.10 and 201.29). 


ORDER 


Respondent shall cease and desist from: (1) operating as a 
livestock market agency or dealer in commerce without being 
registered and bonded as required by the act, as amended and 
supplemented, and the regulations issued thereunder; (2) oper- 
ating as a livestock market agency or dealer in commerce while 
in an insolvent financial condition; and (3) issuing checks in 
payment for livestock purchased in commerce when he does 
not have sufficient funds on deposit to pay such checks. 

Respondent shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions in his 
business under the act. 

This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. Copies shall be served upon the 
parties. 


(No. 7209) 


In re ST. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided June 23, 1961. 
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Modification of Rates and Charges 


Respondent’s request for modification of its rates and charges is granted, 
and the modified schedule of rates and charges will be in effect up to 
and including December 31, 1962. 

Mr Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Ashley Sellers, of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent 
is now operating under an order issued on December 17, 1959 
(18 A.D. 1401), authorizing assessment of the current tempo- 
rary schedule of rates and charges to and including June 30, 
1961, unless modified or extended by further order before the 
latter date. 


On January 20, 1958, a petition was filed on behalf of the 
respondent requesting substantial modifications in the schedule 
of rates and charges. Notice of the petition was published in 
the Federal Register on February 5, 1958 (23 F.R. 764). Cer- 
tain objections to the petition were filed with the Hearing Clerk 
and a formal administrative proceeding was initiated with re- 
spect to the petition. Such proceeding has not been concluded. 
Pursuant to a petition by the respondent for interim relief 
and without objection by interested parties, an order was issued 
on December 17, 1959, authorizing the respondent to assess 
the current temporary schedule of rates and charges to and 
including June 30, 1961. 


On May 31, 1961, a petition was filed on behalf of the 
respondent requesting further interim relief because of in- 
creases in operating expenses subsequent to the issuance of 
the order of December 17, 1959, and because of estimated 
changes in the volume of livestock receipts. The respondent 
requested authority to modify the current temporary schedule 
in certain respects effective July 1, 1961, and further requested 
that such schedule as so modified remain in effect to and in- 
cluding December 31, 1962, unless extended or modified by 
further order before the latter date. 


Notice of the petition and its contents was published in the 
Federal Register on June 7, 1961 (26 F.R. 5079), and, although 
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interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the respondent is authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on May 31, 1961, and to assess 
such currrent schedule, as so modified, during the life of this 
order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have 
it become effective on July 1, 1961. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on July 1, 1961, and remain 
m effect to and including December 31, 1962, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 7210) 


McCLURE-BURNETT COMMISSION COMPANY v. THE E. A. BLACK- 
SHERE COMPANY. P&S Docket No. 2516. Decided June 26, 1961. 


Petition for Reconsideration—Dismissal 


Upon reconsideration of the evidence, we see no reason for setting aside any 
part of the decision and order of April 18, 1961. 


Deciston by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION TO REOPEN HEARING AND 
ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), an order 
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was issued on April 18, 1961 (20 A.D. 351), requiring respond- 
ent to pay complainant, as reparation, the sum of $9,779.42, 
with interest thereon at the rate of 5% per annum from April 
26, 1960 until paid. The order was based on the conclusion that 
respondent was liable for the purchase price of cattle purchased 
by its agent (Griffith Baugher) under circumstances that would 
estop respondent from denying the authority of the agent to 
purchase the cattle for the account of respondent. Copies of the 
order were served upon both parties. 


On May 4, 1961, respondent filed a petition for reopening 
the hearing and for reconsideration. On May 5, 1961, an order 
was issued staying the order of April 18, 1961 pending the is- 
suance of a further order in the proceeding. Complainant filed 
an answer to the petition on May 18, 1961. 


Respondent contends that the award of reparation in this 
case is erroneous and renews arguments previously advanced 
by it and fully considered by us prior to the issuance of our 
decision and order on April 18, 1961. Respondent contends, 
in essence, that the circumstances surrounding the sale of the 
cattle were sufficiently different from past transactions that 
complainant should have been on notice that actual authority 
on the part of the agent was lacking. Respondent also renews 
other arguments made on brief and further alleges that the 
agent had no authority to authorize a sub-agent, Jack DeSarro, 
to act for respondent in any manner, and that the agent and 
Jack DeSarro conspired to deceive respondent by not informing 
it that the cattle were being held out as respondent’s property. 


Respondent requests that the hearing be reopened so that it 
may introduce further evidence which was available at the 
time of the hearing but which was not introduced at that time. 
Under the applicable rules of practice (9 CFR 202.57) a peti- 
tion to reopen the hearing to take further evidence may be 
filed at any time prior to the issuance of the final order, which 
in this case was April 18, 1961. Accordingly, the request for 
reopening at this stage of the proceeding is not in order. 


As indicated above, the evidence as to the nature of thie 
agreement between the parties was carefully weighed and con- 
sidered prior to our decision and order of April 18, 1961. As 
pointed out in the decision the record sustains a conclusion 
that at the time of reliance by complainant, i.e., on April 1, 
1960, when respondent’s agent contracted for the purchase of 
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the cattle, complainant acted reasonably and with prudence in 
relying on the agent’s authority to act on respondent’s behalf. 
Moreover, any circumstances which would put complainant on 
notice that such authority was lacking (and there is little 
evidence that such circumstances existed) occurred subsequent 
to the formation of the contract and subsequent to reliance by 
complainant to its detriment. The contract was consummated on 
April 1, 1960, and the agent subsequently authorized Jack De- 
Sarro to attend to the shipping of the cattle. This type of 
authorization arises from a custom in the business and flows 
from the basic authority to contract for the purchase of cattle, 
although the agent would not have the authority to authorize 
a sub-agent to contract for the purchase of the cattle, as was 
indicated in the previous decision. Moreover, whether or not 
Jack DeSarro had authority to attend to the shipping is im- 
material to the basic question of the agent’s (Griffith Baugher) 
apparent authority to contract for respondent’s account. 

In view of the foregoing we see no reason for setting aside 
any part of the decision and order of April 18, 1961. Accord- 
ingly, the order of May 5, 1961, staying the order of April 18, 
1961 is vacated. 


Respondent shall comply with the order of April 18, 1961, 
within 30 days from the date hereof. 


Copies hereof shall be served upon the parties. 


(No. 7211) 


MERLIN L. NICHOLS v. KENNETH R. MINTEER AND ARTHUR J. 
MINTEER, d/b/a GALESBURG LIVESTOCK AUCTION. P&S Docket 
No, 2523. Decided June 26, 1961. 


Failure to Furnish Reasonable Stockyard Services— 
Damages 


It is concluded that respondents failed to follow complainant’s instructions 
in connection with this shipment of cattle and reparation is awarded to 
complainant. 


Complainant pro se. Barash & Stoerzbach, of Galesburg, Illinois, for re- 
spondents. Mrs. Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In an informal complaint filed on July 
20, 1960, and a formal complaint filed on September 20, 1960, 
complainant alleges that he consigned 84 head of cattle to re- 
spondents for sale at the Galesburg Livestock Auction; that 
respondents had “guaranteed” a specified price for the cattle, 
and in the event the guaranteed price was not obtained re- 
spondents had agreed to return the cattle to complainant; that 
respondents sold the cattle for less than the “guaranteed price” ; 
that the sale of the cattle was irregular in many respects; and 
that respondents had entered into an agreement with com- 
plainant for settlement of the claim. Complainant is seeking 
reparation in the amount of $2,226.13. A copy of the complaint 
and a copy of the investigative report, prepared by the Pack- 
ers and Stockyards Division of the Department and filed in 
this proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondents on 
November 25, 1960. A copy of the investigative report was 
served upon complainant on November 25, 1960. Respondents 
filed an answer dated December 23, 1960, in which they deny 
that any “guarantee’”’ was given complainant and allege that 
72 head of complainant’s cattle were sold at public auction to 
the highest bidder and that the remaining 12 head of cattle 
were “no saled” by a Mr. Bernard Spangler, representative of 
complainant, and were subsequently sold privately in accord- 
ance with Mr. Spangler’s instructions. 


Respondents requested an oral hearing which was held on 
February 10, 1961 in Galesburg, Illinois. Complainant appeared 
pro se and testified on his own behalf. Mr. Bernard Spangler also 
testified for complainant. Respondents were represented by 
counsel. Arthur J. Minteer, William Reynolds, Donald Berg, 
Donald Lundberg, Lyle Boutinghouse, C. V. Rylander, Kenneth 
Minteer, and Garald Fisher testified for respondents. The hear- 
ing was held open to receive depositions of two witnesses for 
complainant, Mrs. Bertha Nichols and Cliff Shafer. The deposi- 
tions were taken on March 3, 1961, and have been received in 
evidence. The parties filed proposed findings of fact, conclu- 
sions, and order and supporting briefs. 
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FINDINGS OF FACT 


1. Complainant, Merlin L. Nichols, an individual residing at 
Avon, Illinois, owns and operates Cedarcreek Farms at Avon, 
Illinois. 


2. Respondents, Kenneth R. Minteer and Arthur J. Minteer, 
own and operate the Galesburg Livestock Auction, a posted 
stockyard subject to the provisions of the act, hereinafter re- 
ferred to as the stockyard. Respondents are now, and were at 
all times material herein, registered with the Secretary of 
Agriculture as a market agency to sell livestock on a commis- 
sion basis at the stockyard and as a dealer to buy and sell live- 
stock in commerce for their own account. 


3. Complainant, in connection with a consignment of 84 
head of cattle, including 65 steers, to respondents for sale at 
the stockyard, instructed respondents on May 22, 1960, to sell 
the steers at auction for a price not less than $28 per hundred- 
weight and to return the steers in the event that the specified 
price was not obtained. 


4. On May 238, 1960 complainant shipped the 84 head of 


cattle by truck to respondents for sale on a commission basis 
at the stockyard. The cattle were weighed in transit in the 
trucks before their arrival at the stockyard. 


5. Mr. Bernard Spangler, tenant and agent of complainant, 
went to the stockyard on May 24, 1960, the day the cattle were 
sold. Complainant had authorized Mr. Spangler to see that the 
cattle were properly watered and fed. Mr. Spangler had been 
informed by complainant that if the specified price of $28 per 
hundredweight for the steers was not offered at the sale, Mr. 
Spangler was to help with the arrangements to have the steers 
returned to complainant. Upon his arrival at the stockyard, Mr. 
Spangler informed one of the respondents, Kenneth Minteer, 
that complainant had authorized him to see that the cattle were 
properly watered and fed. 


6. Of the 84 head consigned and offered for sale, respond- 
ents sold 72 head of the cattle at auction. Mr. Spangler in- 
formed Kenneth Minteer several times during the course of the 
auction that the cattle were being sold too “cheaply.” Mr. 
Spangler “no saled” 12 heifers offered at auction, and after- 
wards told Kenneth Minteer that respondents could sell them 
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if they received $25 per hundredweight, whereupon respond- 
ents sold these 12 head after the auction sale to Mr. Garald 
Fisher. The price, however, was $21.25 per hundredweight. , 
The account of sale for the 12 heifers named Ken Anderson 
as buyer, when in reality Mr. Anderson was not present at 
the stockyard and Mr. Fisher was the true buyer. 


7. Sixty-five of the 72 head of cattle sold at auction were 
steers and sold at the following prices: 


Price Per 
Steers Weight — lbs. Hundredweight 
1 650 $ 5.00 
7 670 16.90 
1 570 17.25 
1 690 19.75 
1 590 20.25 
1 860 21.25 
2 1,680 22.75 
5 2,990 23.10 
1 650 23.20 
1 520 23.25 
i 570 25.00 
11 7,110 25.80 
13 7,720 25.90 
20 10,960 26.25 
5 2,260 28.50 


8. Respondents accounted to complainant for the proceeds 
of the sale. Complainant informed respondents on May 31, 1960, 
and June 18, 1960, that the sale had not been conducted in ac- 
cordance with his instructions. 

9. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Complainant first contends that respondents “guaranteed” 
the sale price of the cattle. This contention is not supported 
by the record. Respondents deny that they guaranteed the 
price, and it appears from complainant’s own testimony that 
the price set was not a guaranteed price but rather the mini- 
mum price acceptable to complainant. If this minimum price 
could not be obtained, respondents were to return the steers to 
the complainant. This did not constitute a guarantee, and 
complainant has therefore failed to prove a cause of action 
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based on a guaranteed price. See Manhattan Poultry Corporation, 
11 A.D. 485 (1952). 


Complainant further contends that the cattle were not sold 
in accordance with his instructions. There is no doubt that the 
act contemplates a duty on the part of respondents to comply 
with specific instructions given by complainant. Bainbridge 
Cattle Company v. Berigan Brothers Livestock Commission\ 
Company, 16 A.D. 982, 985 (1957); Roy R. Rednour & Sons 
v. Old Union Stockyards Company, Inc., 20 A.D. 88, 91 (1961). 
Complainant has the burden of proving by a preponderance 
of the evidence that he gave the alleged instructions to respond- 
ents. Baltimore Livestock Auction Market, Inc. v. Southern 
Buyers, Inc., 15 A.D. 808, 811 (1956); 35 C.J.S. Factors 351 
(1960). 

Complainant testified that during the negotiations with re- 
spect to the sale he made it clear that he would not accept a 
price lower than the specified price, 7.e., $28 per hundredweight 
for the steers. This testimony is circumstantially corroborated 
by the testimony of Mr. Spangler and Mrs. Bertha Nichols. Al- 
though respondents deny that they guaranteed the price of the 
cattle, they do not deny that complainant requested that the steers 
be sold at the specified price. The record thus supports a finding 
that’ complainant gave respondents specific instructions with 
respect to the steers as alleged in the complaint. There is not, 
however, sufficient evidence to establish that a minimum price 
was specified for the other cattle. 


Complainant also alleges that respondents failed to sell 12 of 
the heifers at public auction. Implicit in the consignment of 
animals to an auction market is that the cattle are to be sold 
at public auction to the highest bidder. There is conflicting evi- 
dence as to the circumstances surrounding the sale. However, 
it is clear from the record that on the day of the sale, Mr. 
Spangler introduced himself to Kenneth Minteer and told him 
that he (Mr. Spangler) was there to insure that the cattle were 
properly watered and fed. Mr. Spangler witnessed the sale at 
auction and testified that the cattle were being sold to the high- 
est bidder, but that the prices were exceedingly low, and that 
he finally decided to “no sale” 12 heifers because of the low 
bid. Mr. Spangler admitted that he had no authority from 
complainant to “no sale” the cattle, but stated that he thought 
the price offered was too low and that he felt compelled to 
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protect complainant’s interests. Kenneth Minteer claims that 
after the sale Mr. Garald Fisher offered to buy these 12 
heifers at $21.25 per hundredweight and that Mr. Spangler 
accepted the offer. Mr. Spangler denies that he accepted the 
offer and his testimony is most convincing. Moreover, respond- 
ents were aware that Mr. Spangler had no authority to accept 
the offer for complainant. Kenneth Minteer testified that Mr. 
Spangler had not represented his authority to be any more 
than that of attending to the watering and feeding of the 
cattle. Mr. Spangler had no actual authority to “no sale” the 
cattle nor to enter into an agreement for complainant with 
respect to a sale. There is no evidence to establish apparent 
authority so as to estop complainant from asserting a lack of 
authority. Mr. Spangler had never before represented com- 
plainant and in this case he clearly stated that his authority 
was limited. Nor can complainant be said to have ratified any 
of the unauthorized acts of respondents or Mr. Spangler. 


It is therefore concluded that respondents did not furnish 
reasonable stockyard services, in violation of sections 304 and 
307 of the act (7 U.S.C. 205, 208), as a result of their failure 
to follow complainant’s instructions with respect to 60 of the 
steers and their failure to sell 12 heifers at public auction. 


However, there is a lack of proof that complainant was dam- 
aged by the fact that 12 heifers were not sold at public auction 
since there is no evidence that the price received was not the 
fair market price. Actually, the price received was higher than 
the last bid received at public auction. 


Complainant’s recovery then is limited to the amount of 
damages resulting from respondent’s failure to sell the steers 
in accordance with complainant’s instructions that they be re- 
turned to complainant if respondents were unable to obtain 
bids at the price set by complainant. It has been held that 
where a principal instructs his agent as to the minimum price 
to be received, the agent (here the respondents) is liable if 
the agent sells below that price although the price actually re- 
ceived is the market price. Shake v. Payette Valley Produce 
Exchange, 42 Idaho 438, 245 P. 683, 684 (1926); Levinson v. 
Balfour, 34 Fed. 382, 385 (D. Cal. 1888) ; MacKenzie v. Hodgkin, 
126 Cal. 591, 59 P. 36 (1899) ; See, Iravani Mottaghi v. Barkey 
Importing Co., 244 F. 2d 238 (2d Cir. 1957), cert. den., 354 
U.S. 9389 (1957); 35 C.J.S. Factors, § 30 (1960). Where, as 
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in the instant case, the price set by complainant was not an 
unrealistic price—there is evidence that some of the cattle 
were resold the following day at prices in excess of $28 per 
hundredweight—the extent of damages will be taken to be the 
difference between the price received for the steers and the 
minimum price at which they should have been sold, i.e., $28 
per hundredweight. 

Complainant also alleges that the cattle were handled in 
such a way that excessive shrink resulted. He claims that the 
cattle were weighed in transit and that the weight at which 
they were sold was substantially less than the weight in transit. 
The truck drivers who weighed the cattle in transit testified 
that the cattle were weighed in the truck and were “double- 
drafted.” There was testimony that this is not the most accurate 
method of weighing cattle. Furthermore, complainant makes 
no allegation that respondents’ scales were incorrect, and Mr. 
Spangler testified that he found no failure on the part of re- 
spondents to properly water and feed the cattle. It is concluded 
that complainant has failed to prove his claim with respect to 
shrink, 


Although complainant deposited the check for the net pro- 
ceeds of the sale, acceptance of this payment by complainant 
was without prejudice to his rights to seek further damages 
from respondents since he objected to the sale within a reason- 
able time. Complainant also wrote to respondents several times 
concerning his claim and in one of the letters reference is 
made to a settlement allegedly arrived at by the parties. There 
is little evidence in the record to establish a settlement and it 
is concluded that complainant has not proved that there was 
accord and satisfaction of the claim in the amount alleged. 


ORDER 


Respondents shall pay the complainant, within 30 days from 
the date hereof, the sum of $1,263.89, with interest thereon 
at the rate of 5% per annum from May 24, 1960, until paid. 


Copies hereof shall be served on the parties. 


(No. 7212) 


In re TEXAS AND SOUTHWESTERN CATTLE RAISERS ASSOCIATION, 
INC. P&S Docket No. 2410. Decided June 28, 1961. 
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f an Brand Inspections—Authorization Revoked in 

attle Public Interest 

per Authorization under section 317 of the act to respondent in 1943 to charge 

the fees for the inspection of brands, marks, etc., upon livestock handled 

the at posted stockyards revoked as no longer in public interest where less 

$28 than 25 percent of cattle so handled is branded and less than 50 percent 
is branded or marked, where inspections are made and fees charged 


upon all cattle whether or not branded or marked, and where such in- 
spections of unbranded, unmarked cattle are of little or no value to the 


in 
the owners of such cattle in “determining ownership.” 
ich Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
sit. ice. Messrs. Joe G. Montague and Charles A. Stewart, of Fort Worth, 
baal Texas, for respondent. Mr. Will Rogers, Hearing Examiner 
le- Deciston by Thomas J. Flavin, Judicial Officer 
ate 
e PRELIMINARY STATEMENT 
r. . 
es This is a proceeding under Section 317 (7 U.S.C. 217(a)) of 
oa the Packers and Stockyards Act, 1921, as amended. Section 317 
io provides in part as follows: 
“Sec. 317. (a) The Secretary may, upon written 

i application made to him, and if he deems it necessary, 
1 authorize the charging and collection, at any stockyard 
“ subject to the provisions of this Act, by any department 
“A or agency of any State in which branding or marking 

or both branding and marking livestock as a means of 


: establishing ownership prevails by custom or statute, 
: or by a duly organized livestock association of any 
: such State, of a reasonable and non-discriminatory fee 
for the inspection of brands, marks and other identify- 
ing characteristics of livestock originating in or shipped 
from such State for the purpose of determining the 
ownership of such livestock. *** [Emphasis supplied.] 


* * * 


““(c) Charges authorized to be made under this 
section shall be collected by the market agency or other 
person receiving and disbursing the funds received from 
the sale of livestock with respect to the inspection of 
which such charge is made, and paid by it to the de- 
partment, agency, or association performing such serv- 
ice. 

“(d) The Secretary may, if he deems it to he in the 
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public interest, suspend, and after hearing revoke any 
authorization and registration issued under the provi- 
sions of this section or any similar authorization and 
registration issued under any other provision of law. 
The order of the Secretary suspending or revoking any 
such authorization and registration shall not be sub- 
ject to review.” 


For many years the Texas and Southwestern Cattle Raisers 
Association has been authorized under section 317 of the act 
to perform brand inspections and to make charges therefor at 
stockyards posted under the act with respect to livestock originat- 
ing in or shipped from the State of Texas. Until recent years 
there were few stockyards in Texas posted under the act. Fol- 
lowing the posting in 1957 and 1958 of many small auction 
stockyards in Texas, the operators of numerous such stock- 
yards opposed the efforts of the association to perform brand 
inspections at their yards and to collect the fees therefor. As 
the result of action by the Department to enforce the existing 
authorization, a number of the auction stockyard proprietors 
filed applications, referred to in the proceeding as “informal” 
complaints, to have the authorization revoked. The persons 
filing these are referred to throughout the proceeding as “in- 
formal complainants.” The complaints allege that branding or 
marking of cattle for identification does not prevail by statute 
or custom in Texas or in the parts of Texas served by the 
applicants, that the great majority of the cattle handled by 
the applicants is not branded or marked, that the brand inspec- 
tion service is of no value to most of the cattle producers 
paying the fees and that the authorization no longer serves the 
public interest and should be revoked. 

Informal complaints were filed by Troy Bell and Joe E. 
Phillips, partners, doing business as Carthage Auction Sales; 
Center Livestock Commission Company, Inc.; Otis Parks, an 
individual, doing business as Crockett Livestock Auction; Riley 
R. Kothmann, as independent executor of the estate of Roy M. 
Kothmann, deceased, and doing business as Frio Livestock 
Sales Company and Uvalde Livestock Sales Company; Gus Gra- 
bow, an individual, doing business as Grabow Livestock Com- 
mission Company; Hershall Ledbetter, Virgil Smith and Luther 
Alexander, partners, doing business as Henderson Livestock 
Commission Company; Vernon Gayle and R. H. Craycraft, 
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partners, doing business as Houston County Livestock Commis- 
sion Company; S. D. Killion, an individual, doing business as 
Jacksonville Livestock Auction; O. L. Colley, an individual, 
doing business as O. L. Colley Livestock Commission Company ; 
and Jim Still and Odis Hill, partners, doing business as Patton 
Auction Barn. 

Upon the basis of the allegations set forth in the informal 
complaints the Director of the Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture, 
on February 20, 1959, issued a “Complaint and Notice of Hear- 
ing’ for the purpose of determining the truth of such allega- 
tions. On February 28, 1959, there was published in the Fed- 
eral Register (24 F.R. 1535, 1536) a notice of such hearing to 
be held in Fort Worth, Texas, on April 6, 1959, for the purpose 
of determining whether the said authorization to respondent 
should be revoked, and inviting all interested parties who de- 
sired to be heard in the matter to indicate their intention of 
testifying at such hearing. 

A hearing inquiring into the truth of the allegations set 
forth in the complaint was held in Fort Worth, Texas, April 
6-10 and 13-16, 1959, before Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. At the hearing the informal complainants were repre- 
sented as follows: Troy Bell and Joe E. Phillips, partners, d/b/a 
Carthage Auction Company, the Center Livestock Commission 
Company, Inc., Otis Parks, an individual, d/b/a Crockett Live- 
stock Auction, and Jim Still and Odis Hill, partners, d/b/a Pat- 
ton Auction Barn represented by A. J. Thompson, Nacagdoches, 
Texas; Frio Livestock Sales Company, Uvalde Livestock Sales 
Company, and S. D. Killion, d/b/a Jacksonville Livestock Com- 
mission Company, represented by Walter C. Wolff, San Antonio, 
Texas; Gus Grabow, d/b/a Grabow Livestock Commission Com- 
pany, represented by Richard Spinn, Brenham, Texas; Virgil 
Smith and Luther Alexander, d/b/a Henderson Livestock 
Commission Company, represented by A. H. Waldrop, Hender- 
son, Texas; R. H. Craycraft and Vernon Gayle, d/b/a Houston 
County Livestock Commission Company, represented by J. B. 
Sallas, Crockett, Texas; and O. L. Colley, d/b/a O. L. Colley 
Livestock Commission Company, represented by Traylor Rus- 
sell, Mt. Pleasant, Texas. Supporting the complaint R. Daniel 
Settle, Fort Worth, Texas, appeared for J. D. and Dallas Vann, 
d/b/a J. W. Nix Company; C. J. O’Conner of Breckenridge, 
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Texas, appeared for West Texas Ranchers Association; and C. T. 
Sanders, V. F. W. Building, Kansas City, Missouri, appeared 
for Cecil Ward and Jim Purdue, d/b/a Gainesville Livestock 
Auction, and Richard Cain, d/b/a Muenster Livestock Auction 
Commission. Respondent was represented by Joe G. Montague 
and Charles A. Stewart, Fort Worth, Texas. The Livestock 
Division, Agricultural Marketing Service, was represented by 
Jerome S. Ducrest, Office of the General Counsel, United States 
Department of Agriculture, Washington, D. C. 


The informal complainants called 28 witnesses and introduced 
into evidence nine exhibits. The Livestock Division, Agricultural 
Marketing Service, called nine witnesses and introduced 16 
exhibits. Respondent called 58 witnesses and introduced nine 
exhibits. 

Witnesses for the informal complainants testified as to the 
numbers of cattle handled through the yards of the complain- 
ants and generally their testimony was to the effect that a low 
percentage of such cattle is branded or marked for identifica- 
tion purposes. They testified similarly as to the cattle in the 
supply areas for their markets. Witnesses for the Livestock 
Division, Agricultural Marketing Service, introduced exhibits 
showing shifts over the years in the cattle population of Texas 
from the western part of the State to the eastern part. Wit- 
nesses for the Livestock Division also put in evidence the re- 
sults of surveys at posted stockyards in different parts of Texas 
showing by numbers and by percentages the branded or marked 
cattle passing through such yards. Similar data for a number 
of other posted stockyards were given in exhibit form by wit- 
nesses for the Livestock Division that were obtained from 
analyses of the respondent’s records. In general these exhibits 
show that a relatively low percentage of the cattle handled at 
some posted yards is branded or marked, particularly auction 
stockyards in the eastern part of the State and that, in the 
Panhandle, in West Texas and in some southeastern counties, 
the percentage is somewhat higher. On the whole, however, 
the exhibits show that considerably less than half the cattle 
passing through posted stockyards covered in the exhibits is 
branded or marked. 


Witnesses for respondent testified concerning the practice of 
branding or marking livestock in Texas and as to the value of 
the services of respondent in connection with the tracing of 
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stolen cattle, the conviction of cattle thieves and the prevention 
of cattle thefts. Many of respondent’s witnesses voiced approval 
of the present brand inspection program carried on by the as- 
sociation and some expressed the wish that all cattlemen would 
brand their cattle or be required to do so. 


Following the hearing the parties filed briefs and the Live- 
stock Division submitted suggested findings of fact, conclu- 
sions and order. The hearing examiner filed a report December 
9, 1959, containing proposed findings of fact and conclusions 
and recommending that the present authorization be revoked 
but that such revocation should not preclude respondent from 
applying for an authorization covering parts of Texas where 
branding of cattle may be customary. Respondent filed ex- 
ceptions to the hearing examiner’s report and oral argument 
was heid before the Judicial Officer in Washington, D. C., April 
18, 1960. Subsequently respondent filed a petition to reopen 
the hearing and the informal complainants filed objections 
thereto. 


FINDINGS OF FACT 


1. On June 4, 1943, the Texas and Southwestern Cattle 
Raisers Assocation, Inc., a duly organized livestock association 
of the State of Texas, was issued an authorization under Section 
317 of the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 217(a)), as follows: 


“« *** with respect to livestock originating in or shipped 
to market from the State of Texas, to charge and collect 
reasonable and nondiscriminatory fees—to be paid by 
the owners of the livestock inspected, for the inspec- 
tion of brands, marks, and other identifying character- 
istics of livestock sold or offered for sale at those mar- 
kets at which the said Texas and Southwestern Cattle 
Raisers Association, Inc., may register as a market 
agency, such inspection to be made to determine the 
ownership of the livestock *** .” (9 CFR § 203.10 
(Supp. 1943) .) 


2. Prior to 1956 respondent was registered to perform brand 
inspection services at 12 stockyards in Texas posted under 
the act and also at some posted stockyards outside Texas. At 
the time of the hearing in this proceeding respondent was reg- 
istered at four terminal stockyards and 103 auction stockyards 
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posted under the act in Texas and at three terminal stockyards 
outside Texas. 


8. Under the authorization respondent has been inspecting 
cattle for brands, marks and other identifying characteristics 
at the posted stockyards, except at the several markets oper- 
ated by the informal complainants, and is presently collecting 
a fee of eight cents per head therefor. The inspection is made 
and the fee charged on all cattle, that is on both beef and dairy 
cattle including calves regardless of age, whether or not the 
animals are branded or marked for identification purposes. 


4. Over the years the center of the cattle population in 
Texas has shifted from the western and central parts of the 
State to the counties east of the central part of the State. The 
heaviest cattle-producing counties in the State from 1945 through 
the first quarter of 1959, except for a few counties in the Texas 
Panhandle, have been in the eastern part of the State. Most 
of the cattle producers in the eastern part of the State are 
small producers averaging less than 50 head a year and do not 
brand or mark their cattle for identification purposes. While 
the larger producers, located mainly in West Texas, brand 
the cows in their foundation herds and the calves they retain, 
they do not generally brand the calves they sell off. 


5. Surveys of the number of branded Texas cattle going 
through a group of widely-scattered and representative posted: 
auction stockyards during representative periods in 1958 and 
in early 1959 show 18.8 percent of the cattle branded. For the 
terminal stockyards, Fort Worth, Houston and San Antonio, a 
survey for 1958 shows an average of 27.8 percent branded. 
The percentages for marked cattle were lower. A check made 
in September 1954 by W. C. Ball, field represntative of the 
Livestock Division, at posted stockyards in Fort Worth, Tex- 
arkana, Lubbock, Abilene, Amarillo and San Antonio showed 
an average of 30.3 percent of the Texas cattle at these yards 
was branded. 


6. Less than 25 percent of the cattle sold through stock- 
yards posted under the act in Texas is branded and the ma- 
jority of such cattle is neither branded nor marked. 


7. The “marking” of cattle by producers in Texas, other 
than branding, is generally for the purpose of “working” the 
cattle, to show vaccination, etc., and because of the similarity 
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of marks used by producers in the same area such marks are 
of restricted value in establishing the ownership of cattle. 


8. A record on a brand inspection certificate is made by 
respondent of the inspections of cattle performed by respond- 
ent. The certificate shows the number of animals inspected 
and the brand or brands carried. If the animal is unbranded but 
earmarked, a notation is made of this fact. If no brands or marks 
are carried, a brief description of the animal or animals is 
given. Such a description, for example, of an unbranded, un- 
marked white-faced steer would be merely “white-faced steer” 
in most cases. An entire consignment of unbranded or unmarkd 
animals is generally described as a group. The description 
given of unbranded and unmarked animals does not generally 
describe such animals any differently from other animals of the 
same general type. 


9. The operators of large spreads, particularly those in 
the western part of the State and in the Panhandle, sell their 
cattle, or substantial portions of their cattle, “direct” or “under 
contract” on their ranches or “on the range.’ In some areas 
of Texas as much as 75 percent of the cattle is sold in this 
manner. This cattle does not pass through any stockyard in 
Texas posted under the act but is shipped directly to the pur- 
chaser. There is no compulsory brand inspection and fee under 
Texas law with respect to cattle marketings outside stock- 
yards posted under the act. Respondent inspects some of this 
cattle for brands upon request without a fee being charged 
for the inspection and apparently most if not all such inspec- 
tions are done for members of respondent. 


CONCLUSIONS 


It is seen from the hearing record that cattle raising in 
Texas has changed over the years so that much if not most 
of the cattle raised is now raised in small lots and is not branded 
or marked for identification. Other changes have occurred too 
in cattle marketing and in the application of the brand inspec- 
tion authorization issued to respondent. Small auction yards 
have sprung up through which cattle is sold in small consign- 
ments and in recent years many of these yards have been 
posted under the act and consequently are now subject to the 
authorization issued to respondent. 


As a result of the changes briefly described, it is clear from 
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the record that on a statewide basis most of the cattle marketed 
through stockyards posted under the act are not branded or 
marked for identification purposes. Respondent does not seem 
to dispute seriously that this is so. Rather respondent con- 
tends that all real cowmen brand their stock, that cattle raisers 
should brand, that the respondent has a long and honorable 
history in tracing and recovering stolen cattle and in assisting 
the prosecution of cattle thieves and that the present inspec- 
tions under the authorization deter cattle thefts. 


But we do not believe that the outcome here should turn on 
whether cattle producers should brand their livestock or on 
the value to the industry or to the public of respondent’s opera- 
tions generally including respondent’s field activities in in- 
vestigating cattle disappearances and prosecuting cattle thieves. 
The facts of record are that most cattle now subject to the 
mandatory inspection and charge under the authorization are not 
branded or marked and there is no mandatory inspection and 
charge outside posted stockyards. The mandatory charge is made 
for the service of inspection.1 The inspections of unbranded 
and unmarked cattle, however, resulting in general descriptions 
of the cattle upon brand inspection certificates are of little or 
no benefit to the owners of unbranded and unmarked cattle and 
are practically valueless “for the purpose of determining own- 
ership of such livestock.” On the other hand the inspections 
of unbranded, unmarked cattle consigned to posted stock- 
yards is of benefit to the owners of branded livestock because 
such inspections disclose any branded livestock appearing on 
the posted yard and respondent has voluminous records of 
brand ownerships. No mandatory inspection is made and no 
charge paid for this benefit by the owners of much of the branded 
cattle because the cattle is not sold through posted stockyards. 
Since less than 25 percent of the cattle passing through posted 
stockyards in Texas is branded, most of the costs of compulsory 
brand inspection are borne by those who receive little or no 
benefits therefrom. 


We are forced to the conclusion, in the light of the considera- 


1 Congressman Kleberg, sponsor of the bill that became section 317 of the act explained 
at a Senate subcommittee hearing on the bill “. . . in the main, as eollections are made, the 
shippers of cattle to the market will expect to pay the inspection fee because they too will 
be benefited by the discovery of other cattle which belong to them which will be found, under 
this inspection service at other yards under other names.” Hearing before a Subcommittee 
of the Committee on Agriculture and Forestry, 77th Congress, 1st Session, August 21, 1941, 
on H.R. 5204, p. 11. 
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tions above, that the existing authorization as it is currently 
applied is not in the public interest and should be revoked. We 
arrived at a similar conclusion under somewhat similar condi- 
tions in In re Northwest Oklahoma Cattlemen’s Association, 13 
A.D. 225, 231 (1954). In view of this conclusion we do not reach 
the question as to whether branding or marking of livestock 
“prevails” by custom or statute in Texas. 


Respondent filed a petition to reopen the hearing some months 
after the service of the hearing examiner’s report. The in- 
formal complainants object to the reopening of the hearing. 
The petition seeks to introduce new evidence as to the numbers 
of branded and marked cattle in East Texas and additional un- 
described evidence as to the continuation of the authorization 
being in the public interest. In the light of our conclusions 
above, we do not see how reopening of the hearing at this date 
for the reasons sought would add any material and relevant 
fsctors for consideration. 


The hearing examiner referred for decision by the Judicial 
Officer a motion by respondent for dismissal of the complaints 
and the proceeding on res judicata grounds, namely, that the 
complaints should be dismissed because in a proceeding some 
years ago, Jary e# al. v. Texas and Southwestern Cattle Raisers 
Association, 5 A.D. 85 (1946), 7 A.D. 296 (1948), the authori- 
zation to respondent was upheld. Obviously the motion to dis- 
miss should be and is denied. What was decided years ago in 
another proceeding involving different parties and issues and 
under other facts and circumstances is not compulsive without 
more in a matter of this kind as to what should be decided in 
this proceeding. 

The Livestock Division suggested and the hearing examiner 
agreed (1) that revocation of the present authorization should 
not prevent respondent from applying for an authorization 
limited to a part or parts of Texas where branding may be pre- 
dominant and where brand inspection may be shown to be in 
the public interest and (2) that the effective date of revocation 
should be deferred to enable respondent to make such an ap- 
plication if it wishd to do so. Of course revocation of the exist- 
ing authorization does not prevent respondent from applying, 
at least, for an authorization on a limited basis. Accordingly, 
in order to enable the respondent to accommodate itself to the 
revocation of the existing authorization, the effective date is 
deferred. 
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ORDER 


The authorization heretofore issued to respondent under sec- 
tion 317(a) of the act and respondent’s registrations there- 
under are revoked effective September 1, 1961. This order shall 
not prevent respondent from applying for another authorization 
of a limited nature. 


(No. 7213) 


In re JAMES WOFFORD. P&S Docket No. 2554. Decided June 28, 
1961. 


Violation of Registration and Bonding Requirements— 
Incorrect Accountings—Cease and Desist— 
Consent Order 


Respondent admitted the allegations of the complaint and consented to the 
issuance of a cease and desist order. 


Mr. Jerome Ducrest, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Acting Director, Packers and Stockyards 
Division, Agricultural Marketing Service, on April 21, 1961, 
charges respondent with various violations of the act and the 
regulations. In an answer filed June 7, 1961, respondent admits 
the allegations contained in the complaint, waives the right to 
an oral hearing and to the report of the examiner, and con- 
sents to the issuance of an appropriate order, with findings of 
fact, requiring respondent to cease and desist from the practices 
complained of in said complaint. Complainant has recommended 
that the order agreed to to by respondent be issued. 


FINDINGS OF FACT 


1. The El Campo Livestock Commission Company, El] Campo, 
Texas, Cuero Livestock Commission Company, Cuero, Texas, 
Flatonia Livestock Commission Company, Flatonia, Texas, Sealy 
Livestock Auction Company, Sealy, Texas, Columbus Livestock 
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Commission Company, Columbus, Texas, Karnes County Live- 
stock Exchange, Kenedy, Texas, Grabow’s Livestock Commission 
Company, Brenham, Texas, hereinafter collectively referred 
to as the stockyards, were at all times mentioned herein posted 
stockyards subject to the provisions of the act. 


2. Respondent, whose business address is Cuero, Texas, at 
all times mentioned herein, acted as a market agency, or as a 
dealer, as the case may be, at the stockyards, within the mean- 
ing of those terms as defined in the act. 


3. Respondent, in the dealer transactions on or about the 
dates and at the various stockyards listed below, and in other 
similar dealer transactions at divers other times during the 
period from February 1 through April 30, 1959, purchased live- 
stock for his own account without having registered with the 
Secretary and furnishing bond, as required by the act and the 
regulations, as follows: 


Date of Purchase No. of Head and Stockyard Where 
1959 Species Purchased Purchased 

February 23 1 bull Grabow’s Livestock Commission 
Company 

March 3 1 bull El Campo Livestock Commission 
Company 

March 10 6 calves El Campo Livestock Commission 
Company 

March 11 1 bull Sealy Livestock Auction 
Company 

March 19 1 calf Karnes County Livestock 
Exchange 

March 21 1 cow Cuero Livestock Commission 
Company 

March 25 1 calf Sealy Livestock Auction 
Company 

March 31 2 bulls El Campo Livestock Commission 
Company 

April 2 1 calf Columbus Livestock Commission 
Company 


4. Respondent, in the market agency transactions on or 
about the dates and at the various stockyards listed below, 
and in other similar market agency transactions at divers 
other times during the period from March 1 through April 
30, 1959, purchased livestock for various persons on a com- 
mission basis without having registered with the Secretary and 
furnishing bond, as required by the act and the regulations, as 
follows: 
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Date of Purchase No.of Headand Stockyard Where Person for 
1959 Species Purchased Purchased Whom Purchased 
March 3 18 cows El Campo Livestock Charles E. Disert 
Commission Company 
March 4 10 cattle Sealy Livestock a om 
Auction Company 
March 9 9 cows Flatonia Livestock Bt SO 
Commission Company 
March 10 4 cows El Campo Livestock Allen Wagner 
Commission Company 
March 11 385 cows Sealy Livestock Allen Wagner and 
Auction Company Charles Disert 
March 19 15 cattle Karnes County Allen Wagner and 
Livestock Exchange August Andretta 
March 25 20 cattle Sealy Livestock Allen Wagner 
Auction Company 
April 2 14 cows Columbus Livestock August Andretta 
1 calf Commission Company 


5. Respondent, in connectton with several of the purchase 
transactions described and listed in Finding of Fact 4 above, 
in accounting to the persons for whom he made such purchases, 
submitted false and incorrect invoices, as follows: 


a. Respondent, in accounting to Charles E. Disert for re- 
spondent’s purchase of cattle on a commission basis for him 
at the El Campo Livestock Commission Company, on March 3, 
1959, submitted to Disert two invoices which falsely and in- 
correctly showed (1) the purchase of 21 cattle, when in fact 
respondent actually purchased for and delivered to Disert only 
18 cattle and (2) the cost of such cattle, including respondent’s 
buying commission and hauling charge, as $2,578.50, when in 
fact such cost was only $2,286. 


b. Respondent, in accounting to Charles E. Disert for re- 
spondent’s purchase of cattle on a commission basis for him 
at the Sealy Livestock Auction Company on March 4, 1959, sub- 
mitted to Disert an invoice which falsely and incorrectly showed 
the purchase of 12 cattle when in fact respondent actually pur- 
chased for and delivered to Disert only 10 cattle. 


c. Respondent, in accounting to Charles E. Disert for re- 
spondent’s purchase of cattle on a commission basis for him 
at the Flatonia Livestock Commission Company on March 9, 
1959, submitted to Disert an invoice which falsely and incorrectly 
showed the purchase of 10 cows when in fact respondent ac- 
tually purchased for and delivered to Disert only 9 cows. 
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d. Respondent, in accounting to Allen Wagner for respond- 
ent’s purchase of cattle on a commission basis for him at the 
El] Campo Livestock Commission Company on March 10, 1959, 
submitted to Wagner an invoice which falsely and incorrectly 
showed (1) the purchase of 10 cattle when in fact respondent 
actually purchased for and delivered to Wagner only 4 cows 
and (2) the cost of such cattle, including respondent’s buying 
commission and hauling charge, as $1,034.26, when in fact 
such cost was only $508. 


e. Respondent, in accounting to Charles E. Disert and Allen 
Wagner for respondent’s purchase of cattle on a commission 
basis for them at the Sealy Livestock Auction Company on 
March 11, 1959, submitted to them an invoice which falsely and 
incorrectly showed the purchase of 38 cattle when in fact 
respondent actually purchased for and delivered to Disert and 
Wagner only 35 cattle. 


f. Respondent, in accounting to August Andretta for re- 
spondent’s purchase of cattle on a commission basis for him 
at the Columbus Livestock Commission Company on April 2, 
1959, submitted to Andretta an invoice which falsely and in- 
correctly showed the purchase of 14 cows and 2 calves when 
in fact respondent actually purchased for and delivered to 
Andretta only 14 cows and 1 calf. 


6. Respondent, during the year 1959, failed to keep accounts, 
records, and memoranda that fully and correctly disclosed all 
transactions involved in his business as a market agency and 
as a dealer. 


CONCLUSIONS 

By reason of the facts set out in Findings of Fact 3, 4, 5, and 
6 above, respondent has wilfully violated sections 303, 304, 307, 
312(a) and 401 of the act and sections 201.10, 201.29 and 201.44 
of the regulations. 

Inasmuch as respondent has consented that an order be 
issued requiring him to cease and desist from the practices 
complained of in the complaint, and complainant has recom- 
mended that such an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from (1) carrying on the 
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business of a market agency or dealer, or both, without having 
registered with the Secretary and furnishing bond as required 
by the act and the regulations, and (2) submitting false and 
incorrect accountings in connection with his operations as a 
dealer or as a market agency. 


Respondent shall keep accounts, records, and memoranda 
that fully and correctly disclose all transactions involved in 
his business as a market agency and as a dealer. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7214) 


P&S Docket No. 2529. Dismissed June 23, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7215) 


P&S Docket No. 2528. Dismissed June 28, 1961, by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 


(No. 7216) 


P&S Docket No. 2567. Dismissed June 9, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7217) 


In re RALPH M. BOEHMER, t/a RALPH BOEHMER BROKERAGE CO. 
PACA Docket No. 8287. Decided June 1, 1961. 


Repeated and Flagrant Violations— 
Revocation of License 


Because of repeated and fiagrant violations of the act, respondent’s license 
is revoked. 
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Mr. John C. Chernauskas, for complainant. Mr. Clarence H. Girard, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed February 16, 1961, by 
the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent wilfully, repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) by 
failing truly and correctly to account and make payment 
promptly and in full for consignment proceeds and purchase 
prices he collected in transactions involving perishable agri- 
cultural commodities in interstate commerce wherein respond- 
ent acted as a broker, by failing truly and correctly to account 
and make payment promptly and in full for perishable agri- 
cultural commodities he purchased or received on consignment 
in interstate commerce, by failing to pay brokerage charges 
earned in connection with produce sold for respondent’s ac- 
count in interstate commerce and by failing to issue written 
confirmations or memoranda of sale. 


At the time of service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with sec- 
tion 47.30 of the rules of practice (7 CFR 47.30), failure to 
file an answer would constitute an admission of the facts al- 
leged in the complaint and a waiver of oral hearing. Notwith- 
standing such notice, respondent has not filed an answer. The 
matter was referred to Clarence H. Girard, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a report without further 
investigation or hearing pursuant to section 47.30(c) of the 
rules of practice. On April 21, 1961, the hearing examiner 
filed a report containing proposed findings of fact and conclu- 
sions and recommending that respondent’s license be revoked. 
No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 
1. Respondent, Ralph M. Boehmer, is an individual trading 
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as Ralph Boehmer Brokerage Co., whose address during the 
period involved herein was P. O. Box 1594, El] Paso, Texas. 


2. Pursuant to the licensing provisions of the act, license 
No. 174809 was issued to respondent February 21, 1958, and 
was in effect at the time of the filing of the complaint. 


8. On or about November 17, 1958, and during the period 
November 1959 through November 4, 1960, respondent, acting 
as a broker for and on behalf of shippers and growers, nego- 
tiated the sale of various lots of perishable agricultural com- 
modities in interstate commerce. Respondent invoiced the pur- 
chasers and collected the monies due therefrom but failed to 
account and make full payment to the shippers or growers 
for the purchase prices due them, as follows: 


Unremitted Purchase 

Shipper Prices 

J. D. Hamilton Fruit Company, $8,075.96 
Wenatchee, Washington 

R. C. Kellett, Inc., 2,332.69 
Caldwell, Idaho 

T. S. Vanderford, 8,618.00 
Aberdeen, Idaho 

Chelan-Mansen Co-Operative Assn., Inc., 7,159.62 
Chelan, Washington 

Apple Growers Assn., 1,154.75 
Hood River, Oregon 

Skookum Packers Assn., Inc., 1,770.02 
Wenatchee, Washington 

J. R. Simplot Co., 1,186.50 
Boise, Idaho 

Gold Ribbon Warehouse, 1,852.50 
Arvin, California 

Imperial Valley Farms of Arizona, 822.00 


Tucson, Arizona 


4. During the period August 21, 1959, through April 21, 
1960, respondent, acting as a broker for and on behalf of five 
shippers and growers, negotiated the sale and consignment 
of various lots of perishable agricultural commodities in inter- 
state commerce. Respondent, in at least 43 separate transac- 
tions, invoiced the purchasers or consignees, collected the monies 
due therefrom but failed to account and make full payment 
promptly to the shippers for the purchase prices and consign- 
ment proceeds, and in 12 separate transactions respondent 
charged such shippers and growers double brokerage fees. 
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5. During the period August 10, 1959, through June 8, 1960, 
respondent purchased or received on consignment six shipments 
of perishable agricultural commodities in interstate commerce 
from four shippers but failed and refused to make full pay- 
ment promptly to the shippers. Respondent also failed to pay 
Smalls’ Farms, Inc., Kalispell, Montana, the balance of the 
purchase price of potatoes purchased by respondent May 28, 
1960, in interstate commerce, or $562.50. 


6. During the period September 1959 through July 1960, 
perishable agricultural commodities were sold in interstate 
commerce by seven brokers acting on behalf of respondent and 
respondent failed and refused to pay such brokers the broker- 
age fees earned in connection with such sales, as follows: 


Broker Unpaid Brokerage 

C. J. Koenig & Son, $ 62.50 
Houston, Texas 

Rex Brokerage, Inc., 64.00 
Montreal, Quebec, Canada 

Johnnie Brown, Broker, 128.80 
Fort Worth, Texas 

Sherman Weinstein Co., 54.70 
Indianapolis, Indiana 

Merrin-Cravens Co., 379.67 
Atlanta, Georgia 

Ebel Brokerage Co., 80.00 
New Orleans, Louisiana 

Ben Vogel & Son, 384.56 


Stockton, California 


7. During October 1960 respondent failed to issue written 
confirmations or memoranda of sale in connection with trans- 
actions involving perishable agricultural commodities in inter- 
state commerce in which he acted as a broker. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for ship- 
ments of perishable agricultural commodities purchased or re- 
ceived on consignment in interstate commerce, to account truly 
and correctly and make payment promptly and in full for con- 
signment proceeds and purchase prices collected in connection 
with transactions involving perishable agricultural commodities 
in interstate commerce where respondent acted as a broker, 
and to pay brokerage earned in connection with perishable 
agricultural commodities sold in interstate commerce for re- 
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spondent’s account, as set forth in Findings of Fact 3, 4, 5, and 
6, constitute wilful, repeated and flagrant violations of section 
2 of the act. Respondent’s license should be revoked pursuant to 
the provisions of section 8(a) of the act (7 U.S.C. 499h (a) ). See 
e.g., In re Raymond Clarence Alexander, 19 A.D. 1040 (1960), 
and cases cited therein; In re Cloud and Hatton Brokerage, 
18 A.D. 547 (1959). Respondent’s failure to issue written con- 
firmations or memoranda of sale, as set forth in Finding of 
Fact 7, constitutes a violation of section 2 of the act and sec- 
tion 46.26 of the regulations issued thereunder (7 CFR 46.26), 
but is not considered herein for purposes of sanction. 


ORDER 
Effective on the 15th day after service hereof upon respond- 
ent, any license held by him under the act is revoked. 
Copies hereof shall be served upon the parties. 


(No. 7218) 


EDWARD DILATUSH & Co. v. SACKS BROS. WHOLESALE FRUIT & 
PRODUCE, INC. PACA Docket No. 8272. Decided June 2, 1961. 


Acceptance—Liability 


Since respondent offered no evidence regarding damages sustained by it as 
a result of the alleged breaches of the contract on the part of complain- 
ant, respondent is liable for the balance of the contract price. 


Complainant pro se. Rothblatt, Hanoffee & Friedman, of Liberty, New York, 
for respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the amended formal complaint filed on December 7, 
1960, complainant requests an award of reparation in the amount 
of $268.91, which is alleged to be the balance due complainant 
in connection with the sale to respondent, on July 22, 1960, 
of two lots of potatoes. 


A copy of the report of investigation prepared by the De- 
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partment was served upon complainant on January 13, 1961. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on the same date. 


Respondent filed an answer to the formal complaint on Jan- 
uary 23, 1961, in which it admitted that it had entered into 
a contract with complainant on July 22 for the purchase of 
two lots of potatoes. Respondent alleges, however, that the pota- 
toes subsequently shipped by complainant pursuant to the con- 
tract did not meet contract requirements and that due to such 
breach, no further payment is due complainant on the potatoes. 


Since the amount involved in this proceeding is less than 
$500, the issues are determined in accordance with the short- 
ened method of procedure provided for in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant to this procedure, 
complainant adopted the verified complaint, together with the 
exhibits attached hereto, as his opening statement, and respond- 
ent filed an answering statement. Complainant did not file a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward L. Dilatush, doing 
business as Edward Dilatush & Co., whose address is Main 
Street, Robbinsville, New Jersey. 


2. Respondent, Sacks Bros. Wholesale Fruit & Produce, Inc., 
is a corporation whose address is 150 South Main Street, Lib- 
erty, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On July 22, 1960, in the course of interstate commerce, 
complainant sold to respondent two lots of New Jersey pota- 
toes. The first lot consisted of 496 50-pound bags of round white 
potatoes, Thoroughbred brand, U.S. No. 1 grade, at a price of 
$1.0714 per bag, delivered Liberty, New York. The second lot 
consisted of 998 10-pound bags of round white potatoes, Garden 
State brand, U.S. No. 1 grade, Size A, at a price of $.2914 
per bag, delivered Liberty, New York. 


4. Pursuant to the contract set forth above, complainant, on 
July 22, 1960, shipped by truck from Robbinsville, New Jersey, 
to respondent at Liberty New York, 496 50-pound bags of 
Thoroughbred brand round white potatoes and 998 10-pound 
bags of Garden State brand round white potatoes. The ship- 
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ment arrived at contract destination, Liberty, New York, on 
July 23, 1960, and was there accepted by respondent. 


5. On the morning of July 27, 1960, pursuant to an applica- 
tion by complainant, a Federal inspection was made of the 
potatoes involved herein. The results of that inspection, in part, 


are as follows: 
“Where Inspected: Sacks Bros. Warehouse 


“Products Inspected: Round white POTATOES in 
paper sacks branded ‘U.S. No. 1 potatoes 50 or 10 lbs. 


net, Thoroughbred Brand . . . or Garden State Brand 
... Receivers count 400-50 lb. sacks 600 10 lb. sacks. 
* * * 


“Size: Each lot: Generally from 1-7/8 to 3-14, 60% 
or more 2-14 inches in diameter or larger. Undersize 
average within tolerance. 


* * 


“Condition: Each lot: Generally firm. Thoroughbred 
Lot: Less than 1% Soft Rot. Garden State Lot: 60% 
of samples no Soft Rot, 40% of samples from 3 to 5%, 
average 2% Slimy Soft Rot in various stages. 


“Grade: Thoroughbred Lot: U.S. No. 1, size A. Garden 
State Lot: Meets quality requirements but fails to grade 
U.S. No. 1 size A only account of condition.” 


6. Between the dates of August 1 and August 18, 1960, the 
parties engaged in letter correspondence in connection with this 
shipment, with respondent requesting an adjustment on the 
price of the two lots of potatoes, and with complainant refusing 
to grant the allowance and demanding the full contract price. 


- Respondent has paid to complainant the sum of $558.70 as 
an undisputed amount in connection with this transaction, which 
sum is computed by respondent as follows: | 





496 50-pound bags @ $1.00 $496.00 
998 10-pound bags @__.15 149.70 
$645.70 

Less freight 87.00 





$558.70 
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8. The amended formal complaint was filed on December 7, 
1960, which was within 9 months after the cause of action herein 
arose. 


CONCLUSIONS 


Respondent does not deny having accepted the potatoes in- 
volved in this proceeding. Having done so, respondent is liable 
for the contract purchase price thereof, less provable damages 
caused by complainant’s breach of contract. United Packing Co. 
v. Connecticut Celery Co., 16 A.D. 810. The burden of proving 
the claimed warranty, the breach, and the damages resulting 
therefrom, by a preponderance of the evidence, rests upon re- 
spondent as the party alleging same. O’Donnell Fruit Company 
of Pittsburgh v. Mathew Mercurio, 18 A.D. 11738. 


It is the position of respondent herein that the contract was 
breached by complainant in that the lot of potatoes shipped to 
respondent under the brand name of “Thoroughbred,” packed 
in 50-pound sacks, were Size A potatoes, whereas the contract 
for this lot specified “extra large’ size; and in that the lot of 
potatoes shipped to respondent under the brand name of “Gar- 
den State,” packed in 10-pound sacks, failed to conform to con- 
tract specifications, being inferior in regard to grade and con- 
dition. 

We do not consider that it is necessary to decide exactly what 
warranties were made by complainant to respondent in con- 
nection with this sale, or whether these warranties, if any, 
were breached by complainant, since respondent has failed to of- 
fer any evidence regarding damages sustained by it as a result 
of the alleged breaches of warranty by complainant. It is there- 
fore concluded that respondent has failed to sustain its burden 
of proof with respect to the issue of damages regarding the al- 
leged breaches of warranty as to size, condition, and grade of 
the potatoes involved herein, and that respondent, therefore, 
owes complainant the balance of the purchase price therefor, 
or $268.91. Respondent’s failure to pay this sum is in violation 
of section 2 of the act, for which reparation, with interest, 
should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $268.91, with interest thereon 
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at the rate of 5 percent per annum from September 1, 1960, 
until paid. 

The facts shall be published and copies hereof shall be served 
upon the parties. 


(No. 7219) 


BALTIMORE TOMATO Co., INC. v. MCCAFFREY Bros. Co., INC. 
PACA Docket No. 8042. Decided June 6, 1961. 


Agent—Counterclaim—Setoff—Dismissal 


It is concluded that respondent fulfilled its responsibilities as purchasing 
agent in this transaction, that complainant’s rejection and failure to 
pay for the shipment were violations of the act, and that respondent 
ig entitled to damages. Since the amount of damages equals the amount 
owing to complainant, the complaint and counterclaim are dismissed. 


Miles, Barton, Yost & Darkmeyer, of Baltimore, Maryland, for complainant. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert 
A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed with the Department on 
May 5, 1960, it is alleged that on or about November 10, 1959, 
complainant consigned car PFE 2749 containing 650 lugs of 
tomatoes to respondent to be sold for complainant’s account; 
that respondent sold the tomatoes for net proceeds of $3,280 
and rendered an account of sale to complainant in this amount; 
and that respondent paid complainant $2,040.04. Complainant 
seeks reparation in the amount of $1,192.91, being the net pro- 
ceeds of $3,280, less the amount paid of $2,040.04 and a credit 
due respondent of $47.25 arising out of another transaction. 


Copies of the complaint and of the report of investigation 
prepared by the Department were served upon respondent 
on May 24, 1960. A copy of the report of investiga- 
tion was served upon complainant on the same date. Respond- 
ent filed an answer, including a counterclaim, on June 13, 1960. 
A supplemental report of investigation was served upon com- 
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plainant on September 15, 1960 and upon respondent on Sep- 
tember 20, 1960. 


Respondent denies being indebted to complainant for $1,192.71, 
or for any other amount, but admits the other allegations of 
the complaint. As further defense and counterclaim, respond- 
ent alleges that on or about November 11, 1959, it inspected and 
purchased as broker for complainant a carload of tomatoes, 
PFE 40715; that the results of the inspection were reported 
to complainant; and that complainant authorized respondent to 
purchase the shipment for complainant for $4 per lug. It is 
further alleged that respondent shipped car PFE 40715 to com- 
plainant and invoiced complainant for the purchase price of $4 
per lug, plus five cents per lug for waxing and five cents per 
lug for respondent’s brokerage, for a total price of $2,665; that 
complainant rejected the shipment upon arrival; and that re- 
spondent informed complainant that the carload would be resold 
for complainant’s account. Respondent alleges that the shipment 
was resold for the net amount of $1,472.29, leaving respondent 
with a loss of $1,160.21, which amount, plus $32.50 unpaid 
brokerage on the shipment, plus a brokerage of $47.25 due from 
complainant on another transaction, was set off against the 
proceeds due complainant on car PFE 2749, and that the bal- 
ance of $2,040.04 was paid to complainant. Complainant filed 
a reply to the counterclaim on June 29, 1960, denying any 
liability to respondent in connection with car PFE 40715. 


An oral hearing was held at Chicago, Illinois, on November 
17, 1960. Respondent was represented at such hearing by counsel. 
The deposition of Salvatore J. Spinale was received in evidence 
for complainant. Sig Becker, Salvatore V. Rizzo, and Lee Simp- 
son testified for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Baltimore Tomato Co., Inc., is a corpora- 
tion whose address is 306 South Hanover Street, Baltimore, 
Maryland. At the time of the transactions involved in this pro- 
ceeding, complainant was licensed under the act. 


2. Respondent, McCaffrey Bros. Co., Inc., is a corporation 
whose address is 216 South Water Market, Chicago, Illinois. At 
the time of the transactions involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about November 10, 1959, in the course of inter- 
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state commerce, respondent, acting as complainant’s agent, sold 
for complainant’s account the 650 lugs of tomatoes in car PFE 
2749, which had been shipped from Patterson, California, to 
Chicago, Illinois. 


4. On or about November 23, 1959, respondent rendered an 
accounting to complainant covering the sale of the tomatoes in 
car PFE 2749, showing total receipts of $3,312.50, respondent’s 
brokerage of $32.50 at the rate of five cents per lug, and net 
proceeds of $3,280. 


5. On or about November 11, 1959, in the course of inter- 
state commerce, respondent, acting as complainant’s broker and 
on complainant’s instructions, inspected and purchased from 
S. H. Becker Co. of Chicago, Illinois, 650 lugs of Typak brand 
tomatoes in car PFE 40715 for $4 per lug, plus five cents per 
lug for waxing, or a total of $2,632.50, f.o.b. California, ‘‘in- 
spected and accepted track Chicago.” This carload had been 
shipped from Newman, California, on November 1, 1959, and 
had arrived at Chicago, Illinois, on November 6, 1959. S. H. 
Becker Co. invoiced the carload to respondent, and respondent 
paid the full invoice price on November 19, 1959. 


6. On or about November 11, 1959, respondent diverted car 
PFE 40715 to complainant at Baltimore, Maryland, and issued 
an invoice to complainant for 650 lugs of tomatoes at $4 f.o.b., 
plus five cents per lug for waxing and five cents per lug for 
respondent’s brokerage, or a total of $2,665 on the terms, “In- 
spected and purchased for your account track Chicago 11-11-59.” 


7. Car PFE 40715 arrived at Baltimore, Maryland, at 5:05 
p.m., November 13, 1959, and was available for delivery to com- 
plainant on Saturday, November 14, 1959. Complainant ordered 
a Government inspection of the shipment which was made on 
November 16, 1959. The quality, condition, and grade of the 
commodity were certified as follows: “Average 7% defects, 
chiefly misshapen and scars; average approximately 70% ma- 
ture green, 15% turning and 10% ripe; average 3% decay; 
from 8 to 35%, average approximately 25% damaged by slightly 
sunken, discolored areas over shoulders or side of fruit, includ- 
ing from 2 to 14%, average 8% serious damage; from 2 to 8% 
average 4% damaged by waxy blisters; now approximately 60% 
U.S. No. 1 quality.” 


8. On or about November 17, 1959, complainant notified 
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respondent that the shipment of tomatoes in car PFE 40715 was 
rejected because of the unsatisfactory condition of the com- 
modity. On the same date, respondent notified complainant that 
the rejection of the shipment was not accepted, that the toma- 
toes would be sold for complainant’s account, and that com- 
plainant would be held liable for any loss sustained. 


9. On or about November 17, 1959, respondent ordered car 
PFE 40715 to be diverted from Baltimore, Maryland, to J. 
Goldsmith & Bros. at New York, New York, for resale. The 
tomatoes were resold for the net sum of $1,472.29, which amount 
was remitted to respondent. 


10. On or about November 27, 1959, respondent issued a 
statement of account to complainant showing a credit of $3,280 
on car PFE 2749 and debits of $1,192.71 on car PFE 40715 
and $47.25 on another shipment not involved herein. The state- 
ment was accompanied by a check in the amount of $2,040.04, 
which was received and accepted by complainant. 


11. No further payments have been made by or on behalf 
of the parties with respect to the two shipments of tomatoes 
involved in this proceeding. 


12. The formal complaint was filed on May 5, 1960, which 
was within 9 months after the accrual of the cause of action. 
The counterclaim was filed on June 13, 1960, which was within 
9 months after the cause of action therein accrued. 


CONCLUSIONS 


There is no dispute between the parties with respect to the 
transaction involving the shipment of tomatoes in car PFE 
2749. Respondent admits owing complainant a balance of $1,- 
192.71 on this shipment, but claims it is entitled to damages 
in an equal amount on the tomatoes in car PFE 40715. This 
latter transaction is in dispute. 


Complainant contends that on November 11, 1959, it requested 
respondent to inspect the tomatoes in car PFE 40715, that re- 
spondent represented the tomatoes as U.S. No. 1 grade without 
adequately inspecting the tomatoes and that the tomatoes which 
were delivered at Baltimore were not U.S. No. 1 grade as repre- 
sented. Complainant further contends that respondent ceased 
being a broker and became a principal in invoicing complainant 
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for the purchase price. Accordingly, complainant denies any 
liability with respect to the shipment. 


We cannot agree with complainant’s position concerning this 
shipment. Respondent was complainant’s agent in the inspec- 
tion and purchase of these tomatoes. The fact that S. H. Becker 
Company invoiced the shipment to respondent and respondent, 
in turn, invoiced it to complainant does not change this agency 
relationship to a buyer-seller relationship insofar as the parties 
themselves are concerned. The invoice which respondent issued 
to complainant shows that respondent’s only interest in the trans- 
action was that of buying broker, in that the price shown for 
the produce is the net amount which respondent paid S. H. 
Becker Company, and five cents per lug is added as a separate 
item as brokerage. The invoice also contains the terms, “In- 
spected and purchased for your account track Chicago 11-11-59” 
which affirms that respondent was merely acting as buying 
broker. Respondent submitted evidence which indicated that 
prior transactions between respondent and complainant were 
handled in the same way, respondent paying the sellers and 
invoicing complainant. 

As complainant’s buying agent, respondent’s duties to com- 
plainant are limited. As we stated in the case of Samuel George 
v. Showker Bros., 8 A.D. 702: 


“It is generally accepted that an agent must exercise 
ordinary and reasonable care, skill, and diligence in 
the performance of his duties and if he negligently fails 
to do so he is liable to his principal for resultant dam- 
ages . . . He does not, however, insure the success of 
the undertaking or guarantee against mistakes or er- 
rors of judgment.” 


The question before us, then, is whether respondent exercised 
ordinary and reasonable care, skill, and diligence in negotiating 
the purchase of these tomatoes for compainant. Respondent’s 
inspector, Salvatore V. Rizzo, testified from memory that his in- 
spection of the carload consisted of taking the temperature of 
the top and bottom of the load at the doorway, removing and 
examining lugs of tomatoes in the doorway, at the middle, and 
at the bunkers of both ends of the car. He stated he examined 
about 10 lugs in all and found the tomatoes to be of good quality 
and in good condition, with about 10% ripe, breaking, or turn- 
ing, about 8 to 10% scars, and no decay. Rizzo’s inspection, which 
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was made on November 11, 1959, corresponds closely with the 
findings of the City Perishable Inspection Service, a private in- 
spection agency which examined the shipment when it first 
arrived in Chicago on November 6, 1959. The report of this 
inspection shows 95 percent green and 5 percent breaking and 
turning; no decay; 2 percent serious and 8 percent minor body 
and shoulder scars; and 4 percent scuffed and mechanical in- 
jury. The only significant difference between the two inspections 
is that Rizzo found a higher percentage of ripening fruit, which 
is to be expected after a lapse of five days. 

On November 11, 1959, Lee Simpson of respondent reported 
the results of Rizzo’s inspection to Salvatore J. Spinale of com- 
plainant and also informed Spinale that the car had originated 
in California on November 1, 1959. Simpson testified that the 
grade of the tomatoes was not mentioned in his conversation 
with Spinale, whereas Spinale states that he definitely told 
Simpson he wanted U.S. No. 1 tomatoes. Further, Spinale said 
that he told Simpson: “If you looked at the car of tomatoes and 
you think it is a U.S. No. 1 car of tomatoes, offer him $4.00, and 
if he is willing to sell it to you, take the car.” Neither respond- 
ent’s confirming telegram sent on May 11, 1959, nor its invoice 
sent the same date mentions the grade of the tomatoes. It is 
concluded that respondent did not represent the tomatoes to be 
U.S. No. 1 at Chicago, Illinois. 

We can find no evidence that respondent was negligent in 
this transaction, or that it failed to exercise ordinary and 
reasonable care, skill, and diligence in the inspection, purchase, 
and shipment of the tomatoes. The fact that the tomatoes were 
found to be affected by 25 percent slightly sunken and dis- 
colored areas on November 16 after they had been shipped to 
Baltimore does not prove that such defects were discernible to 
the same extent or in any substantial amount five days earlier 
at Chicago. It is possible that a major portion of these defects 
became evident as the tomatoes ripened during the 5-day period. 
On the contrary, the evidence indicates that respondent’s in- 
spector, Rizzo, made a careful inspection of the tomatoes at 
Chicago on November 11, 1959, and that the results of this 
inspection were faithfully reported to complainant. The evi- 
dence indicates, moreover, that respondent carried out com- 
plainant’s instructions as to the purchase, billing, and diversion 
of the shipment promptly and properly. It is concluded that 
respondent fulfilled its responsibilities as purchasing agent in 
this transaction. 
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It is concluded that complainant’s rejection and failure to pay 
for the shipment of tomatoes in car PFE 40715 was in viola- 
tion of section 2 of the act, and that the damages resulting from 
this violation amounted to the difference between the sale price 
of $2,665 paid by respondent and $1,472.29 which respondent 
recovered in the resale of the shipment, or $1,192.71. Since this 
is the same as the balance due complainant on car PFE 2749, 
the complaint and the counterclaim should be dismissed. 


ORDER 
The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 7220) 


HIGGINS POTATO Co. v. HOLMES & BARNES, LTD., AND/OR J. S. 
BROWN & SON. PACA Docket No. 7989. Decided June 9, 1961. 


Acceptance—Reasonable Value—Agent— 
Negligence—Damages 


Respondent Holmes & Barnes, Ltd., accepted the shipment and is liable to 
complainant for the reasonable value of the produce. Respondent J. S. 
Brown & Son, because of negligence in the performance of its duty as 
complainant’s agent in this transaction, is ordered to pay to complain- 
ant $301.30 as damages. 


Mr. S. E. Paletz, of Grand Forks, North Dakota, for complainant. Respond- 
ents pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 11, 1959. The 
formal complaint was filed on February 26, 1960. It is alleged 
therein that on January 10, 1959, complainant sold one truck- 
load of seed potatoes to respondent Holmes & Barnes, Ltd.; 
that the sale was made through a broker, respondent J. S. 
Brown & Son; that complainant, on January 24, 1959, shipped 
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from loading point in the State of North Dakota, to respondent 
Holmes & Barnes, Ltd., at Baton Rouge, Louisiana, potatoes 
meeting contract requirements; that respondent Holmes & 
Barnes, Ltd., accepted the potatoes at destination upon the rep- 
resentation by respondent J. S. Brown & Son to Holmes & 
Barnes, Ltd., that they (Holmes & Barnes, Ltd.) were to handle 
the shipment upon consignment; and that such representation 
by J. S. Brown & Son was made without authority from com- 
plainant, to its hurt, and in violation of section 2 of the act, 
for which reparation is asked in the sum of $510. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent J. S. Brown & Son on May 4, 1960. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent Holmes & Barnes, Ltd., on May 5, 1960. 
A copy of the report of investigation was served upon com- 
plainant, also on May 5, 1960. 


Respondent Holmes & Barnes, Ltd., filed an answer to the 
formal complant on May 10, 1960, denying liability to complain- 
ant on the ground of “cancellation of this shipment ... to J. 
S. Brown & Son, .. . authorized agent, prior to the movement 
of this shipment.” Respondent J. S. Brown & Son filed an answer 
to the formal complaint on May 16, 1960, denying—in substance 
—that it was liable to complainant on account of this transac- 
tion and alleging that, through a series of circumstances be- 
yond the control of this respondent, the truckload of potatoes 
arrived in Baton Rouge, Louisiana, at a time when the market 
was glutted; that respondent Holmes & Barnes, Ltd., had told 
respondent J. S. Brown & Son, prior to the movement of the 
shipment, that they did not want the potatoes; that J. S. Brown 
& Son tried to get his message to complainant; that when the 
potatoes did reach Baton Rouge they were turned over to re- 
spondent Holmes & Barnes, Ltd., on consignment by respondent 
J. S. Brown & Son, who thought this the best course of action to 
pursue, in the absence of instructions from complainant. 


Although the amount in controversy exceeds $500, the parties 
herein waived oral hearing and submitted their evidence under 
the shortened method of procedure, as provided in section 47.20 
of the rules of practice (7 CFR 47.20). Pursuant to such pro- 
cedure, complainant requested that its verified complaint be 
considered its opening statement, and respondents requested 
that their verified answers be considered, respectively, their 
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answering statements. Complainant also filed a statement in 
reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Roy L. Higgins 
and George L. Higgins, doing business as Higgins Potato Co., 
whose address is East Grand Fork, Minnesota. 


2. Respondent Holmes & Barnes, Ltd., hereinafter referred 
to as Holmes, is a corporation and is one of two respondents 
involved in this proceeding. The address of this respondent is 
Post Office Box 1151, Baton Rouge, Louisiana. The second re- 
spondent involved herein is a partnership composed of Joseph 
S. Brown, Jr., Larry F. Brown, Gordon 8. Brown, and Norman 
S. Brown, doing business as J. S. Brown & Son, who will here- 
inafter be referred to as Brown. The address of this respond- 
ent is Post Office Box 454, New Iberia, Louisiana. At the time 
of the transaction involved herein, both respondents were licensed 
under the act. 


8. On January 9, 1959, in the course of interstate com- 
merce, complainant sold to respondent Holmes, through the 
broker-respondent Brown, 360 100-pound sacks of North Dakota 
Certified Red Lasoda seed potatoes, Blue Tag brand, Size A, 
at an agreed price of $2.90 per sack, delivered Baton Rouge, 
Louisiana. The transaction was confirmed in the following tele- 
gram sent by Brown to complainant on the afternoon of Jan- 
uary 9: 

“HOLMES BARNES BATON ROUGE ACCEPTS 
TRUCKLOAD BLUTAG NORTHDAKOTA RED LA- 
SODA $2.90 CWT DELIVERED RUSH.” 


In a wire to respondent Brown, dispatched at 10:25 a.m. on 
January 10, complainant replied as follows: 


“CONFIRM HOLMES BARNES BATON ROUGE 
TRUCKLOAD BLUTAG NODAK RED LASODA 
2.90 DELIVERED PROTECTING NEXT WEEKS 
SHIPMENT.” 


4. In a memorandum dated January 14, 1959, and addressed 
to complainant, Brown made the following comment: 


(Higgins: 
Hope you get the truckload out for Holmes & Barnes, 
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Ltd., tomorrow Thurs., Jan. 15th., as they are in ur- 
gent need... ))) 


5. On some date between January 20 and January 23, 1959, 
Holmes notified Brown that Holmes no longer wanted the truck- 
load of potatoes involved herein and was canceling the order. 


6. On Saturday, January 24, 1959, complainant telephoned 
respondent Brown’s place of business and talked with Larry 
Brown, a partner in the firm, who failed to inform complain- 
ant that it was too late to ship the truckload of potatoes ordered 
by Holmes on January 9. Following this conversation, and on 
the same day, complainant shipped to respondent Holmes at 
Baton Rouge, Louisiana, 340 bags of potatoes meeting contract 
requirements, by truck from loading point in the State of North 


Dakota. 


7. The potatoes were federally inspected on January 24, 
prior to departure, and were certified as being “apparently free 
of Late Blight infection.” 


8. The shipment arrived in Baton Rouge on January 27, 
1959. Holmes informed Brown that it would not accept the 
shipment and considered its order canceled, whereupon it was 
agreed between Holmes and Brown that Holmes should handle 
the 340 sacks on consignment. This was done, and the following 
accounting was rendered to Brown by Holmes: 








“Sold 198 sx @ $2.90 $574.20 
Sold 51 sx @ 50 25.50 

$599.70 
Less freight 476.00 
Our check $123.70 


“Dumped 86 sacks total loss 
Dumped 5 sacks total loss frozen 
“We made no charge for empty sacks and labor to re- 
work 25 sacks frosted potatoes.” 
Holmes forwarded its check in the amount of $123.70 to Brown. 


9. No payment has been made to complainant on account 
of this transaction. 


10. The informal complaint was filed on May 11, 1959, which 
was within 9 months after the cause of action herein arose. 
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CONCLUSIONS 


The provisions of the contract of sale negotiated herein be- 
tween complainant and Holmes by Brown on January 9, 1959, 
are not an issue in this dispute. The parties likewise have made 
no issue of the fact that complainant, despite ample notice that 
Brown and Holmes considered time to be of the essence in re- 
gard to this agreement, delayed some two weeks before ship- 
ping potatoes to Holmes pursuant to the contract. Holmes, prior 
to any movement in transit of the shipment in question, gave 
notice to Brown that it (Holmes) considered the contract of 
January 9 as canceled. 

It is well settled that a breach of contract as to time of de- 
livery, where time is of the essence, is grounds for canceling 
such contract. See Anonymous, 11 A.D. 455; Anonymous, 5 A.D. 
93, 96; C. A. Powers & Co. v. Valdosta Milling Co., Inc., Sec. 
Dec, 2265. The first issue presented for our consideration, how- 
ever, is whether Holmes’ notice of cancelation, given to Brown, 
constituted notice of cancelation to complainant as well. The 
answer to this question rests upon the relationship existing 
between Brown and complainant. 

Complainant, in the opening statement, set forth, in relevant 
part, its relationship with Brown as to this transaction as fol- 
lows: : 

“... Brown... [was] a broker ... who acted... 
as agent for both complainant and respondent, Holmes 
& Barnes, Limited.” 
Brown, in describing its working relationship with complainant, 
stated in its answering statement that: 
“‘We as broker’s or resident representatives of the Hig- 
gins Potato Company, ... had prices on their various 
offerings of Seed Potatoes, which we in turn submitted 
to Holmes & Barnes, Ltd.,.. .” 
Holmes, in its answering statement, referred to Brown as com- 
plainant’s “authorized agent.” 

On weighing all of the evidence, we are of the opinion that 
Brown was something more than just a broker representing the 
parties equally in this transaction. We are, in fact, convinced 
that Brown was the agent for complainant. This conclusion is 
reached, in part, from weighing the statements of the parties 
themselves, and in part from a consideration of other factors, 
such as the notation on the bottom of Brown’s Sales Memo, 
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issued in connecion with this transaction, stating that the agree- 
ment was “Subject to Confirmation of Seller,” which memoran- 
dum was not the usual kind issued in connection with a transac- 
tion negotiated by a broker. 


Having concluded that the relationship of principal and agent 
existed between complainant and Brown in relation to the trans- 
action of January 9, we next consider whether the notice of 
cancelation given to Brown was effective as to complainant. It 
appears that there had been no termination of the agency rela- 
tionship between complainant and Brown prior to the notice of 
cancelation, and that it was in existence at that time. It further 
appears that complainant, in making Brown its agent for the 
purpose of negotiating the contract, also clothed Brown with 
at least apparent authority to accept a cancelation in the name 
of the principal. Accordingly, we are of the opinion that the 
actions of Holmes in canceling the contract to Brown were ef- 
fective in canceling the contract to complainant, Brown’s prin- 
cipal, and it is so concluded. 


The record reveals, however, that after the contract of sale 
was canceled by Holmes, a contract of consignment was allegedly 
entered into between Brown and Holmes with respect to this 
same shipment, Complainant denies that it gave Brown author- 
ity to dispose of the potatoes to Holmes on consignment. Brown, 
for its part, does not contend that it had such authority, but 
takes the position, in substance, that its actions, as undertaken, 
were calculated to serve the best interests of all parties under 
the circumstances existing at that time. 


We conclude from the record that Brown had no authority, 
actual, implied or apparent, to make any contract herein in- 
volving complainant’s produce unless such contract was con- 
firmed by complainant. There is no proof of a confirmation of 
the contract of consignment by complainant and we therefore 
conelude that the claimed consignment agreement was a nullity. 
Holmes, therefore, while accepting the potatoes, did so pur- 
suant to no agreement and is, therefore, liable to complainant 
only for the reasonable value of the shipment. Since “reasonable 
value” may be determined by a proper resale promptly made, 
and since the parties have not questioned the resale of the pota- 
toes made by Holmes in these respects, we accept the net re- 
turns, $123.70, of that resale as being the reasonable value of 
the shipment in Louisiana and the amount due complainant 
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from Holmes. It appears that Holmes has paid this sum over 
to Brown, complainant’s agent, but Holmes has failed to show 
that Brown was actually, impliedly or apparently authorized 
to accept payment on complainant’s behalf. Holmes’ payment 
to an unauthorized party, therefore, fails to relieve this respond- 
ent from its liability to pay the reasonable value of the shipment 
to complainant, in the sum of $123.70, which sum is still due 
and owing from Holmes. See Pasco County Peach Association 
v. J. F. Solley & Co., Inc., 146 F. 2d 880 (4th Cir. 1945), also 
reported 8 A.D. 327. Failure of Holmes to pay this sum to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded. 

The remaining questions to be settled pertain to the actions 
of complainant’s agent, Brown: Was Brown guilty of negligence 
in the performance of its duty as an agent, and if so, what are 
the damages, 

We are convinced that the question concerning the negligence 
of Brown must be answered in the affirmative, for Brown knew, 
on January 24, 1959, at the time that complainant asked if it 
should ship the potatoes involved herein to Holmes, that Holmes 
did not want the shipment and had canceled the order. Having 
this knowledge at hand and failing to convey it to complain- 
ant upon direct inquiry by the latter is a breach by Brown of 
its duty as an agent herein, in violation of section 2 of the act, 
for which damages should be awarded. 

Complainant, in its presentation of evidence, does not show 
that it could have gotten a better bargain or could have made 
a more advantageous sale had it been informed by Brown of 
Holmes’ cancelation prior to moving the truckload of potatoes 
to Baton Rouge, Louisiana. The Federal Market News Service 
Reports, however, for East Grand Forks, Minnesota, and the 
Red River Valley area, which area includes the State of North 
Dakota, contain a weekly report on seed potatoes and show that 
prices on January 22, 1959, for potatoes similar to those involved 
herein are quoted as $1.25-$1.40 per 100-pound sack, f.o.b. ship- 
ping point. The next weekly report, appearing on January 29, 
1959, for seed potatoes in the Market News Service Reports for 
this area, has no quotations on potatoes similar to those in 
issue, but the report does state that the market for seed pota- 
toes is “about steady.” From this evidence we conclude that the 
potatoes involved herein would have been worth, on January 
24 on the open market at shipping point, East Grand Forks, Min- 
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nesota, at least the minimum price quoted in the market re- 
ports of $1.25 per sack; that complainant could thus have real- 
ized a total of $425 at East Grand Forks for the 340 lugs of 
potatoes involved herein, but for the failure of Brown to dis- 
close Holmes’ cancelation of the contract; and that complain- 
ant, who has received no payment on account of this transac- 
tion, is therefore entitled to an award of reparation against 
the broker in the amount of $425, less $123.70 due and owing 
from Holmes, or a total of $301.30, as the result of damages 
sustained from the actions of Brown, which actions are in viola- 
tion of section 2 of the act. 

In making our determination herein with respect to the lia- 
bility of Holmes to complainant, we are aware that the record 
shows a payment by Holmes to Brown of $123.70. This, how- 
ever, is a matter to be adjusted between the respondents and 
cannot be considered in this proceeding. 


ORDER 


Within 30 days from the date of this order, respondent J. S. 
Brown & Son shall pay to complainant $301.30, and respondent 
Holmes & Barnes, Ltd., shall pay to complanant $123.70, as 
reparation, with interest thereon at the rate of 5 percent per 
annum from May 1, 1959, until paid, with payment of the total 
sum of $425 by either respondent discharging the debt of the 
other respondent to complainant. 

The facts shall be published, and copies hereof served on the 
parties. 


(No. 7221) 


SALINAS STRAWBERRIES v. R. PATT BROKERAGE, INC. PACA 
Docket. No. 7978. Decided June 9, 1961. 


Acceptance—Liability 


Respondent accepted the shipment, and since respondent failed to prove a 
breach of the contract on the part of complainant, respondent is liable 
to complainant for the balance of the guaranteed cost. 


Mr. Jacob Abramson, of Salinas, California, for complainant. Mr. Alexander 
A. Notopoulus, of Altoona, Pennsylvania, for respondent. Mr. William 
E. Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Department 
on July 21, 1959. The formal complaint was filed on December 
28, 1959. Complainant alleges that on or about May 13, 1959, in 
the course of interstate commerce, it consigned to respondent, 
to be sold for complainant’s account on a $2.50 per carton f.o.b. 
guarantee basis, one carload of strawberries consisting of 1,320 
cartons, the aforesaid shipment to net complainant at $2.50 per 
carton, with no brokerage deduction, the total sum of $3,300. 
It is further alleged that pursuant to this contract, complain- 
ant shipped on May 13, 1959, from Salinas, California, to re- 
spondent at Altoona, Pennsylvania, the kind, quality, grade and 
size of commodity called for in the contract between the parties; 
and that upon arrival of the 1,320 cartons of strawberries at 
Altoona, Pennsylvania, respondent accepted and sold the same 
subject to the guarantee agreement, but paid to complainant only 
the sum of $668.16 of the total guarantee of $3,300 due to com- 
plainant, leaving unpaid the sum of $2,631.84, which sum com- 
plainant seeks to recover in this proceeding. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
February 17, 1960. On February 23, 1960, a copy of the investi- 
gation report was served upon complainant. 


Respondent filed an answer, including a counterclaim, on 
April 1, 1960. Respondent alleges that complainant was to ar- 
range for delivery of the shipment direct to Altoona, Pennsyl- 
vania, without diversion, whereas complainant illegally and im- 
properly diverted the car from itself at Chicago, Illinois, to re- 
spondent, which diversion caused a delay in arrival of the car 
at Altoona, Pennsylvania, with a consequent deterioration and 
decay in the strawberries. Respondent further alleges that con- 
sequently it was obligated to make sale of the strawberries for 
the account of the complainant at the best price obtainable, and 
that complainant is liable to respondent in the sum of $800 for 
the latter’s loss of profits and expenses incurred as a result of 
complainant’s breach of contract. 

A copy of the answer was served upon complainant’s attorneys 
on April 12, 1960. Complainant filed a reply to the counterclaim 
May 4, 1960, which in substance amounted to a general denial 
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of the allegations contained in the counterclaim. A supplemental 
report of investigation was served upon complainant on May 
12, 1960, and upon respondent on May 16, 1960. 

Both complainant and respondent requested an oral hearing, 
but subsequently stipulated that this proceeding could be decided 
upon the basis of the pleadings with attached exhibits; the 
report of investigation, with attached exhibits; and the deposi- 
tion of Robert W. Nelson, complainant’s sales manager for fresh 
strawberries. 

Under date of February 24, 1961, the presiding officer noti- 
fied the attorneys of record that, if they desired to do so, they 
could file briefs with him on or before March 15, 1961. Under 
date of March 6, 1961, the attorneys for complainant filed a 
brief. Respondent did not file a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Strawberries, is a partnership com- 
posed of Bruce Church, Inc., a California corporation, and J. 
Bud Vukasovich, an individual, doing business as Salinas Straw- 
berries, whose address is Post Office Box 687, Salinas, Cali- 
fornia. Complainant was licensed under the act at the time of 
the transaction involved herein. 


2. Respondent, R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box 245, Altoona, Pennsylvania. Re- 
spondent was licensed under the act at the time of the trans- 
action involved herein, 


3. On or about May 13, 1959, in the course of interstate 
commerce, complainant and respondent entered into a contract 
whereby complainant agreed to ship to respondent and respond- 
ent agreed to sell 1,320 cartons of Red Prince label strawberries, 
each carton containing 12 one-pint baskets. Respondent guaran- 
teed payment to complainant of $2.50 per carton, or a total of 
$3,300, plus one-half of any profit realized above that amount, 
after deducting expenses. Respondent was not to receive any 
brokerage. 


4. On May 13, 1959, complainant shipped from loading point 
at Salinas, California, in car REX 6576, billed to itself at Chi- 
cago, Illinois, 1,320 cartons of strawberries meeting the con- 
tract specifications, On the same day, complainant ordered the 
carrier to divert the car to respondent at Altoona, Pennsylvania, 
and this diversion was promptly accomplished. 
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5. Car REX 6576 arrived at Altoona, Pennsylvania, at 5:10 
p.m., on May 17, 1959. Respondent unloaded 948 cartons and 
diverted the car with the remaining berries to Harrisburg, 
Pennsylvania, at 9:30 p.m., May 18, 1959. At 2 p.m., May 
20, a federal inspection was made of the 366 cartons in the 
car at that time and they were certified to be as follows: 


“Temperature of product: 46°F. 


“Condition: Berries mostly ripe and firm; average 
5% ripe and soft. In most samples decay ranges from 
3 to 20%, in some none, average approximately 10%, 
Gray Mold Rot, in most cases accompanied by light 
growth of mold.” 


6. On May 28, 1959, respondent sent to complainant an ac- 
count sales showing that 1,266 cartons had been sold for gross 
proceeds of $3,491.60, and that 54 cartons had been dumped. 
Complainant received $668.16, leaving a balance of $2,631.84 
unpaid on the guaranteed cost of $3,300. 


7. The formal complaint was filed on December 28, 1959, 
which was within 9 months after the cause of action in the 
complaint accrued. 


CONCLUSIONS 


The deposition of Robert W. Nelson, complainant’s sales man- 
ager for fresh strawberries, establishes that on May 13, 1959, 
he negotiated the contract involved herein by telephone with 
Robert Patt, president of respondent, and that the terms agreed 
upon are as set forth in Finding of Fact No. 3. On the same 
day the following telegram was sent by complainant to respond- 
ent: 

“REPHONE SHIPPED 13TH REX 6576 1320 RED 
PRINCE BASIS 2.50 FOB GUARANTEE JOINT 
ABOVE NO BROKERAGE.” 

According to Nelson, no objection was made by respondent to 
the terms set forth in this telegram. 

Respondent admits in its answer that the terms of the con- 
tract are as alleged by complainant. Respondent’s sole conten- 
tion is that the car was to be shipped direct to respondent at 
Altoona, Pennsylvania; that complainant billed the car to itself 
at Chicago, Illinois, and then ordered it diverted to respondent; 
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and that this manner of handling caused a delay in the arrival 
of the shipment at Altoona, and decay and deterioration of the 
berries. Respondent claims that it sustained a loss of profits in 
the amount of $800. 

It is doubtful that the parties had a specific understanding 
that the shipment was to be billed at the outset to respondent. 
According to Nelson, the manner in which this car was handled 
by complainant ‘was in accord with customary trade practice. 
The evidence shows that the diversion order was filed the same 
day the car was shipped and that, at the time the diversion 
order was accomplished, the car had progressed at no different 
pace and by no different route from that which it would have 
followed if originally consigned to respondent at Altoona. Hence, 
even if we assume that there was a breach with respect to the 
original billing, it was immaterial and resulted in no delay of 
the shipment in transit. 


Furthermore, there is no evidence that the berries were de- 
cayed on arrival at Altoona. In fact, Nelson testified that Patt 
did not complain of the quality or condition of the berries after 
arrival of the shipment but did request by telephone on May 
18 that respondent be released from the contract because of a 
decline in the market price of strawberries and that it be allowed 
to handle the berries on a consignment basis. This complainant 
refused to do. The only evidence as to the quality and condition 
of the berries received by respondent is the federal inspection 
made of a portion of the load at Harisburg, several days after 
the car had arrived at Altoona. This inspection does not estab- 
lish that there was any decay in the berries at Altoona. 


It is concluded that respondent accepted the car of straw- 
berries; that it has failed to prove any breach of contract on 
complainant’s part; and that respondent is liable for the bal- 
ance of the guaranteed cost. The failure of respondent to pay 
complainant the sum of $2,631.84 is in violation of section 2 
of the act and reparation should be awarded complainant in that 
amount, with interest. Respondent’s counterclaim should be dis- 
missed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,631.84, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1959, until paid. 
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The counterclaim is dismissed. 
The facts shall be published. 
Copies hereof shall be served upon the parties. 








(No. 7222) 






W. V. KNIGHT v. REBELLO PRODUCE Co. PACA Docket No. 7916. 
Decided June 13, 1961. 







Terms of Contracts—Market Value 






It is concluded that respondent entered into the sales contracts with com- 
plainant and that respondent is liable to complainant for the market 
value of the produce at the time of delivery. 







Mr. Josephus M. Todd, of St. Louis, Missouri, for complainant. Kratky and 
Greenberg, of St. Louis, Missouri, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
culturdl] Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on November 18, 1959, 
supplemented by an amendment filed on December 14, 1959, it 
is alleged that complainant sold and shipped two truckloads of 
mixed vegetables to respondent, but that respondent has failed 
to remit to complainant the sum of $532.36 which is due. 


A copy of the complaint and the amendment thereto and a 
copy of the report of investigation prepared by the Department 
were served upon respondent on or about February 10, 1960. A 
copy of the report of investigation was served upon complain- 
ant on February 8, 1960. Respondent filed an answer on March 
29, 1960. 


Respondent denies the allegations in the complaint and, as 
an affirmative defense, states that any damages which com- 
plainant may be entitled to in connection with the two alleged } 
shipments of mixed vegetables are the sole responsibility and 
liability of the Rebello-Niehaus Produce Co., to which company 
complainant had delivered the produce for sale on consign- } 
ment. 
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An oral hearing was held at St. Louis, Missouri, on July 
26, 1960. Both parties were represented by counsel. W. V. Knight 
and Jerry Knight testified for complainant. No testimony was 
introduced by respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, W. V. Knight, whose post 
office address is Ovett, Mississippi. 


2. Respondent is an individual, Sam Rebello, doing business 
as Rebello Produce Co., whose address is 43 Produce Row, St. 
Louis, Missouri. At the time of the transaction involved in this 
proceeding, respondent was licensed under the act. 


3. On or about April 19, 1959, in the course of interstate 
commerce, complainant sold to respondent one truckload of 
mixed vegetables, the price to be St. Louis market value of the 
commodities at the time of delivery. Complainant shipped the 
truckload of mixed vegetables from Richton, Mississippi, to 
respondent at St. Louis, Missouri, where the shipment arrived 
on or about April 20, 1959. The reasonable market value at St. 
Louis of the commodities in this shipment at the time of delivery 
was $259.19. 


4. On or about May 3, 1959, in the course of interstate com- 
merce, complainant sold to respondent one truckload of mixed 
vegetables, the price to be St. Louis market value of the com- 
modities at time of delivery. Complainant shipped the truck- 
load of mixed vegetables from Richton, Mississippi, to respond- 
ent at St. Louis, Missouri, where the shipment arrived on or 
about May 4, 1959. The reasonable market value at St. Louis 
of the commodities in this shipment at the time of delivery was 
$273.17. 


5. Complainant has received no payment in connection with 
the above two shipments. 


6. The formal complaint was filed on November 18, 1959, 
which was within 9 months after the causes of action herein 
arose. 


CONCLUSIONS 


The first questions for consideration are whether the contracts 
for the two shipments here involved were made between com- 
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plainant and respondent, or were made between complainant 
and Rebello-Niehaus Produce Co.; and the terms of such con- 
tracts. The Rebello-Niehaus Produce Co. is a corporation which 
has ceased doing business. Complainant contends that he did 
not at any time deal with the Rebello-Niehaus corporation, but 
dealt only with Sam Rebello as an individual. 


According to complainant’s testimony, his transactions with 
respondent began in October 1958, when respondent called on 
him to arrange for shipments of produce. Complainant testified 
that he refused to ship on consignment, and that respondent 
then agreed to buy; that respondent arranged to have Mr. Henry 
Holman serve as his local representative; that Holman placed 
orders, arranged for transportation, agreed with complainant 
on prices to be paid and paid complainant with his personal 
check; and that Holman purchased 37 shipments under this ar- 
rangement. It appears that in connection with each of the 37 
shipments Holman issued to complainant a memorandum of 
the purchase, each in the form of an invoice indicating a sale 
by Henry Holman to Rebello-Niehaus, Complainant testified that 
Holman told him the shipments were going to Rebello-Niehaus 
Produce Co. at St. Louis, and that he said he was not interested 
in what they did with the shipments. 


With this backgorund of previous dealings, we come to the 
transactions in dispute. Complainant testified that early in April 
1959, respondent called him by telephone and asked him to 
deliver some small loads of mixed vegetables to St. Louis in his 
own truck; that respondent agreed to pay for the shipments at 
the time of delivery at St. Louis; and that payment was to be 
made on the basis of market prices on arrival of the goods. 
Complainant delivered the first two shipments on or about April 
1 and April 20, 1959. Having received no payment for either 
of these shipments, complainant informed respondent he would 
make no further deliveries until he was paid for at least one 
of them. Thereafter, complainant received a check from Rebello- 
Niehaus Produce Co. dated May 1, 1959, in the amount of 
$217.49, with an account sale showing that amount as the net 
proceeds of the sale of the first shipment. Complainant accepted 
this check. On or about May 4, 1959, complainant shipped a 
third load of mixed vegetables to St. Louis. These three ship- 
ments were hauled in complainant’s own truck, driven by com- 
plainant’s son. Complainant’s son testified that he delivered the 
loads at 43 Produce Row, St. Louis, the first two being taken 
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there at respondent’s specific instruction, and that there was a 
Rebello-Niehaus sign at that address. 


Complainant received no payments and no accountings on 
the second and third loads. He called respondent and said if 
he could not send the money, he should at least furnish ac- 
countings in order that complainant might know what was due 
him. In response to this request, accountings were issued to 
complainant on the two loads by the Rebello-Niehaus Produce 
Co., showing gross sales and deductions for handling, cost of 
crates and baskets, ice, and an item of $50 for “seed furnished.” 
The net proceeds shown as due were $259.19 and $273.17, re- 
spectively. These accountings were received without comment 
or objection by complainant, and it is for the amounts shown 
on these accountings that complainant makes claim in this pro- 
ceeding. 


At the hearing the only witnesses were complainant and his 
son. From their testimony it is clear that complainant dealt only 
with the respondent, Sam Rebello. If respondent was acting for 
Rebello-Niehaus Produce Co., that fact is neither alleged nor 
proved. There is likewise no proof that respondent represented 
to complainant that he was acting for anyone other than him- 
self. The fact that the shipments were delivered to 43 Produce 
Row, St. Louis, which was the address of Rebello-Niehaus 
Produce Co., is of no significance since this was also the ad- 
dress of respondent. Furthermore, this was the address to 
which respondent either expressly or by implication ordered 
the shipments delivered. If there were no contracts between 
complainant and Rebello-Niehaus for the delivery of the three 
shipments, payment by this company for one of the shipments 
and sending accountings on the other two did not create con- 
tracts. There is no explanation as to why Rebello-Niehaus made 
the payment and sent the accountings. These actions would seem 
to have been taken either as an accommodation to respondent 
or because it understood respondent was acting as its agent 
in obtaining the shipments. Whatever the reason, complainant’s 
acceptance of the Rebello-Niehaus check for the first shipment 
and failure to object to the accountings furnished by this com- 
pany on the second and third shipments did not change the 
existing contractual relationships. From the evidence before us 
we conclude that the contracts for the three shipments were 
between complainant and respondent. 


As to the terms of the contracts, from the evidence before 
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us we conclude that they were sales, the price to be the St. 
Louis market value of the commodities at the time of delivery. 
Respondent’s counsel does not disagree with this conclusion, but 
argues that the complaint alleges that the transactions were 
consignments and therefore the proof is contrary to the pleading 
of complainant. We concede that the complaint is not entirely 
clear, but to us it seems to say the transactions were sales and 
the accountings, on which complainant is willing to predicate 
his claim, are indicative of consignments. In any event, re- 
spondent had an opportunity to be heard on the pleadings and 
the evidence, and is in no position to object to our deciding the 
case on the evidence before us. 

The next question is that of damages. Although the contracts 
called for prices to be fixed on the basis of St. Louis market 
value of the commodities at the time of delivery, no market 
quotations have been offered in evidence. The record indicates 
that the two shipments in issue were sold by the Rebello-Niehaus 
Produce Co.; that deductions were made for various items; and 
that the net proceeds reported by this company amounted to 
$532.36. No one appears to question the sales by Rebello-Niehaus 
on the ground that they were not promptly and properly made, 
so we accept the reported net proceeds as representing the St. 
Louis market value of the commodities at time of delivery. Re- 
spondent’s failure to pay complainant $532.36 for the two ship- 
ments is in violation of section 2 of the act. Respondent should 
be ordered to pay complainant reparation in that amount, with 
interest, 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $532.36, with interest thereon 
at the rate of 5 percent per annum from June 1, 1959, until 
paid. 

Copies of this order shall be served upon the parties and the 
facts set forth herein shall be published. 


(No. 7223) 


SPONHOLTZ CORPORATION v. MARCO FERRANTE. PACA Docket 
No. 8222. Decided June 14, 1961. 
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Acceptance—Liability 
Respondent accepted the tomatoes and, since the evidence shows no breach 
of the contract on the part of complainant, respondent is liable for the 
contract price. 


Complainant pro se. Mr. William J. Augello, Jr., of New York, New York, 
for respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 
ing a shipment of tomatoes in interstate commerce. A copy of 
the report of investigation prepared by the Department was 
served upon complainant, and a copy of the formal complaint 
and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer to the formal complaint 
in which he admits that he accepted the tomatoes in question, 
but alleges that the shipment failed to conform to contract re- 
quirements and that he is liable to complainant only to the 
extent of the reasonable value of such tomatoes. 


Although the amount in dispute herein exceeds $500, the 
parties waived oral hearing. The issues are, therefore, deter- 
mined under the shortened method of procedure provided for 
in section 47.20 of the rules of practice (7 CFR 47.20). Pur- 
suant to such procedure, complainant filed an opening state- 
ment and respondent filed an answering statement. Complain- 
ant filed no statement in reply. 


FINDINGS OF FACT 


1. Complainant, Sponholtz Corporation, is a corporation 
whose address is 7810 S.W. 54th Avenue, South Miami, Florida. 


2. Respondent is an individual, Marco Ferrante, whose ad- 
dress is 283 Washington Street, New York, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On December 21, 1959, in the course of interstate com- 
merce, complainant sold to respondent one truckload of toma- 
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toes, in the quantities and at the f.o.b. shipping point prices 
set forth below: 


Number 





Crates Description Price Amount 
100 N.W.B. Crates 7x8 $1.50 $ 150.00 
240 U.W.B. Crates 7x7 #2 2.25 540.00 
35 U.W.B. Crates 6x7 #2 3.25 113.75 

1 N.W.B. Crates 5x6 8.50 8.50 
16 N.W.B. Crates 6x6 8.50 136.00 
64 N.W.B. Crates 6x7 6.00 384.00 
44 N.W.B. Crates 7x7 3.00 132.00 
500 $1,464.25 


4, The contract between the parties was negotiated by a 
broker, James Dota, of Florida City, Florida, with respondent 
being represented in this transaction by his son, Fred Ferrante, 
as agent. 


5. On December 21, 1959, pursuant to the foregoing con- 
tract, complainant shipped from Florida City, Florida, to re- 
spondent at New York City one truckload of tomatoes meeting 
contract requirements. Respondent accepted the tomatoes upon 
the arrival of the shipment at destination. 


6. The contract price of the shipment of tomatoes involved 
herein is $1,464.25, no part of which has been paid. 


7. The formal complaint was filed on August 3, 1960, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent does not deny the purchase, receipt, and accept- 
ance of the truckload of tomatoes involved herein, but alleges 
that the shipment failed to meet contract requirements as to 
quantity and size and that repondent should, therefore, pay 
only the reasonable value of the load. Specifically, with respect 
to the alleged breach, respondent alleges that the truckload was 
to contain tomatoes in crates size 5x6 and smaller, including 
at least 50 crates size 5x6, and 100 crates size 6x6. In support 
of his position respondent offers the affidavit of his son, Fred 
Ferrante, who acted as agent in this transaction for his father. 
Fred Ferrante states in his affidavit, however, only that the 
tomatoes which he bought for his father at this time “were to 
be 5x6 and smaller,” without elaboration on the quantities to 
be furnished in each size-group. 
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Complainant alleges that the quantities and sizes of the toma- 
toes purchased by respondent are those set forth in its invoice 
or bill No. 10658, dated December 21, 1959, made out to “Mike” 
Ferrante, which invoice is incorporated into the formal com- 
plaint by reference. As support for its position, complainant 
offers in evidence the affidavit of the broker, James “Joe” Dota, 
who sets forth therein the quantities and sizes of the tomatoes 
sold by him in this shipment to Marco Ferrante. The terms of 
the contract as set forth by the broker are the same as those 
contained in complainant’s formal complaint, and are repro- 
duced herein in Finding of Fact No. 3. A further fact in sup- 
port of complainant’s position was respondent’s acceptance at 
destination and without protest of the tomatoes involved herein. 
In fact, it appears that no complaint was received from respond- 
ent in connection with this shipment until complainant tele- 
phoned him some 6 weeks after the sale to inquire about pay- 
ment. 

Both parties to this proceeding are setting forth affirmative 
versions of the transaction of December 21, 1959, so that the 
burden of proving their respective versions, by a preponderance 
of the evidence, falls upon each party. Israel Klein Co. v. S. 
Otis Sullivan & Co., 17 A.D. 500. A review of the evidence 
convinces us that complainant, alone, sustains this burden. 

Having accepted the tomatoes involved herein, respondent 
is liable to complainant for the contract price thereof, $1,464.25, 
less provable damages flowing from a breach of warranty by 
complainant. Since it has been decided that the contract terms 
controlling the parties herein are those alleged by complainant 
in its complaint, and since there is no question but that com- 
plainant performed fully as to these terms of the contract, 
there remains no question of breach or damages for our con- 
sideration. 

Respondent’s failure to pay to complainant the agreed pur- 
chase price for the shipment of tomatoes is a violation of sec- 
tion 2 of the act, for which reparation in the amount of $1,464.25 
should be awarded to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,464.25, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1960, until paid. 
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The facts and circumstances set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 7224) 


CASPER MAYRSOHN, INC. v. PATEL, INC. PACA Docket No. 
7987. Decided June 16, 1961. 


Joint Account Agreement—Loss 


It is concluded that the parties entered into a joint account agreement and 
that respondent is liable to complainant for one-third the loss resulting 
from this transaction. 

Mr. Arthur Slavin, of New York, New York, for complainant. Mr. Owen 
S. Freed, of Coral Gables, Florida, for respondent. Mr. William W. 
Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed May 18, 1959, complainant 
seeks to recover from respondent $7,201.06, which is alleged 
to be the amount due complainant on two carloads of Cuban 
avocados shipped to respondent on July 13, 1958, pursuant to an 
oral joint account agreement entered into by complainant, re- 
spondent and Evelio Mederos Hernandez. 


A copy of the Department’s report of investigation was served 
upon complainant on May 4, 1960. A copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent on the same date. Respondent filed an answer 
to the formal complaint on May 11, 1960. 


Respondent alleges in the answer that the two carloads of 
avocados were shipped to respondent on a consignment basis; 
that upon arrival in Florida of the avocados respondent con- 
tacted complainant and advised complainant of the ripe condi- 
tion of said avocados; and that complainant instructed re- 
spondent to have the avocados repacked at the least possible 
cost. Respondent further alleges in its answer that the handling 
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of the entire transaction was in accordance with complainant’s 
wishes and instructions and that respondent sent complainant 
a check for the net proceeds realized from the resale of the 
avocados. 

An oral hearing was held at Miami, Florida, on December 
15 and 16, 1960. Both parties were represented by counsel. 
Six witnesses testified for respondent. One witness testified for 
complainant and the depositions of three witnesses were re- 
ceived into evidence on behalf of complainant. Respondent filed 
proposed findings of fact, conclusions, and order, together with 
a brief. Complainant filed a brief and a “Memorandum of 
Law” to support complainant’s exception to a ruling by a Pre- 
siding Officer. 


FINDINGS OF FACT 


1. Complainant, Casper Mayrsohn, Inc., is a corporation 
whose post office address is Store No. 27, Bronx Terminal 
Market, New York, New York. 


2. Respondent, Patel, Inc., is a corporation whose Post 
Office address is 6940 S. W. 68 Court, South Miami, Florida. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 


3. On or about the first of July 1958, in the course of 
foreign commerce, complainant, respondent and Evelio Mederos 
Hernandez, through oral negotations, entered into a joint ac- 
count agreement. According to the terms of said agreement, 
Evelio Mederos Hernandez was to obtain approximately 10,000 
cartons of Cuban avocados and pack them; respondent was to 
arrange for the manufacture of the cartons, to precool the 
avocados in its precooling plant in Guanajay, Cuba, and to trans- 
port the precooled avocados in refrigerated trucks to the pier 
in Havana, Cuba, for shipment to Florida, where respondent 
was to sell them; and complainant was to organize and coordi- 
nate the transaction and supervise packing. Profits and losses 
were to be divided among the three parties equally. 


4. Evelio Mederos Hernandez purchased 2,565 cartons and 
468 crates of avocados. The said 2,565 cartons of avocados were 
delivered on or about July 9, 1958, to respondent’s precooling 
plant in Guanajay, Cuba, and departed said precooling plant 
on or about July 12, 1958, and were delivered on the same date 
to the pier in Havana for shipment to Florida. The 468 crates 
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of avocados were delivered to the pier in Havana, Cuba, on or 
about July 11, 1958, where they were precooled prior to ship- 
ment to Florida. 


5. On or about July 12, 1958, the avocados were inspected 
by the United States Department of Agriculture, and the in- 
spection certificates reflect that 1,732 cartons of said avocados 
were graded “U.S. Number 2” and that 833 cartons and 468 
crates of avocados were graded “U.S. Combinaton averaging 
approximately 70% U.S. No. 1 quality.” 


6. All of the avocados were shipped on July 13, 1958, in two 
cars URTX-37587 and WFEX-73329, on the vessel “Grand 
Haven” in foreign commerce to respondent in West Palm Beach, 
Florida. 


7. Respondent received the shipment of avocados upon ar- 
rival in West Palm Beach, Florida, on July 14, 1958, and the 
avocados were in a ripe condition. 


8. Respondent had the avocados repacked at the Lucerne 
Packing Company, Princeton, Florida, on July 15, 1958. 


9. Respondent sold 200 40-pound crates of avocados. Lu- 
cerne Packing Company sold 395 40-pound crates of avocados 
for respondent’s account. The balance of the avocados were 
dumped, Respondent paid complainant $979.70, which com- 
plainant credited to respondent’s account. 


10. Evelio Mederos Hernandez has assigned to complainant 
his claim against respondent in connection with the transaction 
involved in this proceeding. 


11. There is due and owing from respondent to complainant 
$1,093.21, computed as follows: 











Gross Sales $2,166.36 
Expenses $1,486.56 
F.o.b. Joint Account Cost 4,859.12 

6,345.68 

Joint Account Loss $4,179.32 
F.o.b. Joint Account Cost $4,859.12 

Less two-thirds Joint 

Account Loss 2,786.21 
Due Complainant $2,072.91 
Paid by Respondent 979.70 





Balance Due Complainant $1,093.21 
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12. An informal complaint was filed on January 8, 1959, 
which was within 9 months after the cause of action herein 


accrued. 


CONCLUSIONS 


The first issue presented for decision herein relates to the 
existence or non-existence of a joint account agreement. Cas- 
per Mayrsohn, President of complainant corporation, testified 
that complainant, respondent and Evelio Mederos Hernandez 
entered into such an agreement. The deposition of Evelio Mede- 
ros Hernandez supports complainant’s contention that there 
was a joint account agreement. Also, it is to be noted that Julio 
Bravo, a salesman with the Industria Corrugadora Nacionale, 
S.A., a box factory in Cuba, testified by deposition that Alex- 
ander S. Ritter, the president of respondent, ordered approxi- 
mately 10,000 avocado cartons and that Ritter spoke to him 
with respect to the business Ritter was in with Evelio Mederos 
Hernandez and Mayrsohn. Osvaldo Marquez, the customs broker 
who handled the shipment of avocados, testified by deposition 
that he heard complainant, respondent and Evelio Mederos 
Hernandez discussing among themselves ‘‘a large avocado busi- 
ness in which they spoke of shipping 10,000 or more crates 
of avocados.” The testimony of these four witnesses supports 
complainant’s contention as to the existence of the joint account 
agreement. 


Alexander S. Ritter testified that there was no joint account 
agreement and that the only agreement by and between com- 
plainant, respondent and Evelio Mederos Hernandez was that 
they would experiment with a trial shipment of approximately 
300 cartons of avocados. Ritter further testified that respondent 
was to precool the fruit at its farm in Guanjay, Cuba, and sell 
the same in Miami with no charge to complainant and Evelio 
Mederos Hernandez, and the understanding was reached that, 
if the experiment was successful, respondent would handle fu- 
ture transactions and realize a profit therefrom by charging 
complainant and Evelio Mederos Hernandez for the use of the 
precooling facilities and for respondent’s commissions on the 
sales. 


Respondent, in its brief, contends that the testimony of John 
Polacios, General Manager of the box factory mentioned above, 
refutes the testimony of Julio Bravo, which reflects that Ritter 
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ordered 10,000 avocado cartons. Initially, Polacios testified that 
Ritter brought him a sample avocado carton, that he asked 
Ritter for permission to manufacture such a carton, and that 
Ritter placed an order for avocado cartons. Subsequently, in 
his testimony he testified that Evelio Mederos Hernandez ordered 
the avocado cartons and that Ritter did not place the order. It 
is obvious from Polacios’ testimony that he did not know of 
his own personal knowledge that Ritter did not order the car- 
tons from Bravo. In view of this, it is concluded that said testi- 
mony does not refute the testimony of Julio Bravo, who testi- 
fied that Ritter ordered the 10,000 avocado cartons. 

Respondent also contends in its brief that Ritter’s testimony 
is corroborated by the testimony of Nate McHenry, manager of 
respondent’s precooling plant at Guanajay, Cuba. This, how- 
ever, is not the case in view of the letter dated April 5, 1960, 
of MeHenry which was admitted into evidence. Said letter reads 
in part: “This trial was understood to be a three-way joint 
deal between Mayrsohn, Ritter and Mederos.” It is to be noted 
that Ritter testified that he told McHenry that 200 cartons 
of avocados would be delivered to the precooling plant on an 
experimental basis. Nevertheless, McHenry testified that he pre- 
cooled 2,565 cartons of the avocados shipped to Florida. It 
appears that, if respondent’s contention as to the agreement 
between” the parties were true, respondent would not have 
handled the number of avocados delivered to it by complain- 
ant and Evelio Mederos Hernandez. Also, it is unreasonable 
to believe that complainant and Evelio Mederos Hernandez 
would have delivered that many avocados without an agree- 
ment with respondent with respect to the same. Therefore, it 
is concluded that respondent accepted the avocados for handling 
under a joint account venture as contended by complainant 
and that complainant has sustained its burden of proof as to 
such joint account by a preponderance of the evidence. 


The next question remaining for disposition is the question 
of the amount of loss for which respondent should be charged. 
Complainant contends that respondent mishandled the shipment 
of avocados and thereby breached the joint account agree- 
ment. Complainant further contends that by reason of such 
breach, it is entitled to its share of any profits which would 
have been made if respondent had not mishandled the avocados. 
Complainant has the burden of proving by a preponderance of 
the evidence the claimed breach and the amount of damages 
resulting therefrom. 
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It is well recognized that a joint account venture is in the na- 
ture of a partnership, to which the rules of partnership ordi- 
narily apply. Bertolla & Sons v. Hyman Distributing Company, 
13 A.D. 961. A partner in a joint account agreement owes the 
utmost good faith to his co-partners and has the duty of trans- 
acting the joint account business with reasonable care, skill, 
diligence, and economy. If a partner breaches the joint account 
agreement and the co-partnership sustains injuries by reason 
of such breach, he must bear the losses. Frank Kenworthy Com- 
pany v. Louie Benowitz, 15 A.D. 729; Bertolla & Sons v. Hyman 
Distributing Company, supra. 

The record herein shows that the avocados upon arrival at 
West Palm Beach, Florida, on July 14, 1958, were in a ripe 
condition. Ritter’s testimony to this effect was corroborated 
by that of three witnesses, J. W. Rauton, a truck broker, Frank 
Maurno, a producer dealer, and Herman Lucerne, a grower and 
packer of avocados. 


Complainant contends in its brief that Ritter’s testimony 
establishes the fact that 1,732 of the cartons of avocados which 
were to be precooled at respondent’s precooling plant at Guana- 
jay, Cuba, were not, in fact, precooled but were delivered to 
the pier in Havana without prior precooling. It is thereby 
suggested that the condition of the avocados upon arrival at 
West Palm Beach resulted from respondent’s failure to precool 
the avocados in accordance with the joint account agreement. 
Ritter did testify that, according to the information furnished 
him, 1,732 cartons of said avocados were not precooled. How- 
ever, it is obvious from his testimony that he was not present 
at the precooling plant at the time and that his testimony was 
based entirely upon statements of other parties to him. Such 
testimony by Ritter is therefore hearsay and it is concluded 
that such testimony does not establish such fact. To the con- 
trary, Nate McHenry, respondent’s precooling manager, testi- 
fied that all of the avocados delivered to the precooling plant 
by complainant and Evelio Mederos Hernandez were precooled. 
It is, therefore, concluded that complainant has failed to prove 
that respondent breached the joint account agreement by fail- 
ing to precool the 1,732 cartons of avocados above mentioned. 
The record does not disclose sufficient evidence of a breach of 
the joint account agreement by respondent which caused the 
loss sustained by the joint account. 
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Since there has been no clear showing as to a breach of said 
joint account agreement by respondent, it is concluded on the 
basis of said agreement that complainant, Evelio Mederos Her- 
nandez and respondent, should share the loss equally, and that 
respondent is therefore liable to complainant for one-third of 
the total out-of-pocket loss resulting from the handling of the 
avocados. Kenworthy Co. v. Benowitz, supra; Bertolla & Sons 
v. Hyman Dstributing Company, supra. 

The final adjustment between the parties as set forth in Find- 
ing of Fact No. 11 is based on the evidence, including the De- 
partment’s investigation of the records of respondent and Lu- 
cerne Packing Company. Respondent’s failure to pay the sum 
of $1,093.21 is a violation of section 2 of the act, for which 
reparation should be awarded to complainant, with interest. 



























ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $1,093.21, plus in- 
terest thereon at the rate of 5 percent per annum from August 
1, 1958, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished, 


Copies hereof shall be served upon the parties. 


(No. 7225) 


GARWOOD JOHNS PRODUCE, INC. v. LEONARD O’DAY COMPANY. 
PACA Docket No. 7971. Decided June 16, 1961. 


Acceptance—Liability 


Respondent accepted the lettuce and, since there was no breach of the con- 
tract by complainant, respondent is liable for the contract price. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. John S. Griffin, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
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cultual Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on November 25, 1959, 
followed by a formal complaint on January 13, 1960. The com- 
plainant alleges that it sold a carload of lettuce consisting of 
640 cartons, 2 dozen size, to respondent at a price of $1.25 per 
carton plus 15¢ per carton for vacuum cooling, and that the 
sale was f.o.b. Glendale, Arizona. Complainant further alleges 
that the lettuce was shipped in accordance with the contract 
and that although respondent accepted the lettuce, he has failed, 
neglected, and refused to pay the purchase price. Complainant 
seeks reparation in the amount of $896. 


A copy of the Department’s report of investigation was 
served on complainant on March 21, 1960. A copy of the formal 
complaint, together with a copy of the report of investigation, 
was served on respondent on March 24, 1960. On April 20, 1960, 
respondent filed an answer and counterclaim in which he denies 
the principal allegations of the complaint, and alleges that the 
lettuce was not in accord with the warranties and representa- 
tions made by complainant, since it was described as “sound 
lettuce suitable for terminal market,” and it was in an abnor- 
mally deteriorated condition upon arrival at Chicago. Respond- 
ent states that the lettuce was thereafter diverted to New York 
City where it was abandoned to the carrier. Respondent claims 
$1,000 damages, more or less, based upon complainant’s alleged 
failure to deliver in accordance with the contract. Complainant 
filed a reply to the counterclaim on April 29, 1960. On October 
5, 1960, a copy of a supplemental report of investigation, pre- 
pared by the Department, was mailed to both the complainant 
and the respondent. 


An oral hearing was held at Phoenix, Arizona, on December 
7, 1960. Complainant was represented at the hearing and pre- 
sented oral testimony of two witnesses, together with a number 
of exhibits. Counsel for respondent did not participate in the 
hearing at Phoenix. Respondent Leonard O’Day appeared and 
testified and presented the testimony of one additional witness. 
A deposition of a Chicago witness was received in evidence on 
behalf of respondent, together with a number of exhibits. Briefs 
were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Garwood Johns Produce, Inc., is a corpora- 
tion whose address is P. O. Box 778, Glendale, Arizona. 
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2. Respondent is an individual, Leonard O’Day, doing busi- 
ness as Leonard O’Day Company, whose address is P. O. Box 
1229, Phoenix, Arizona. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about March 23, 1959, in the course of interstate 
commerce and by oral contract negotiated over the telephone 
between Edward J. Senini, respondent’s buying broker, and 
Vic Crispo, salesman for Garwood L. Johns, doing business as 
Garwood L. Johns Company, Johns sold and respondent pur- 
chased one carload of lettuce consisting of 640 cartons, 2 dozen 
size, Autograph Brand, at $1.25 per carton, plus 15¢ per carton 
for vacuum cooling, f.o.b. Glendale, Arizona. 


4. The lettuce described in Finding of Fact 3 was repre- 
sented by Crispo to Senini as “suitable for Chicago” and as the 
same grade and quality as that which Senini had inspected on 
March 21, 1959, at Tolleson, Arizona. 


5. Car SFRD 19158, containing the lettuce referred to in 
Finding of Fact 3, was shipped from Glendale, Arizona, on 
March 21, 1959. At the time the lettuce was sold to respondent, 
the car was rolling, consigned to Garwood L. Johns Company 
at Kansas City, Missouri. It was diverted to respondent on 
March 23, 1959, at 11:00 a.m. The car arrived at Chicago, 
Illinois, at 4:40 am. on March 25, 1959. The lettuce contained 
in the car was inspected at 10:45 a.m. on the same date. 


6. The United States Department of Agriculture inspection 
certificate shows the following with respect to the lettuce in 
car SFRD 19158: 


“Quality: Generally clean, fairly well trimmed, 75% 
or more hard or firm heads, outer leaves good green 
color, Average 2% grade defects, generally broken 
midribs. 

“Condition: Head leaves: From 1 to 3 heads per carton, 
average 10% damaged by Rib Discoloration. Aver- 
age 3% damaged by Tipburn. Average 3% damaged 
by brown discoloration associated with blistering af- 
fecting more than 14 of the crown of 1 or 2 outer 
head leaves. Average less than 1% decay. Remainder 
fresh and crisp. 


“Grade: Now fails to grade U. S. No. 1 only account 
Rib Discoloration.” 
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7. From 4:40 a.m. on March 25, 1959, to 10:00 a.m. on 
March 28, 1959, the lettuce contained in car SFRD 19158 was 
at Chicago, Illinois. Respondent attempted to sell the lettuce 
at Chicago without success. The car was then diverted at re- 
spondent’s request to the Syracuse Fruit Co. at Syracuse, New 
York. 


8. On March 30, 1959, at 8:00 a.m., the lettuce in car 
SFRD 19158 was inspected by the Railroad Perishable Inspec- 
tion Agency at Syracuse, New York. This Inspection Report 
shows: 


“Lettuce: ‘Autograph brand’. % to 1 inch cover flap 
opening. Fair quality. Good color, clean and bright, 
hearts well blanched. Heads firm to solid, well formed. 
Medium trim. Some heads have outer crown leaf 
brown discolored. Fresh and crisp. Average 5% ad- 
vanced stage Soft Rot, range 0 to 16%.” 


On March 31, 1959, the 2:30 p.m., a follow-up inspection was 
made by the RPIA showing the following: 


“Fair quaity, some good quality. Clean and bright after 
trimming. Fairly uniform head sizing. Heads are mostly 
well formed, firm to solid. Medium trim, a few leafy. 
Wrapper leaves of the 2-14 dozen size show Marginal 
Browning and a few brown at crown. 7% of heads 
with Tip Burn areas on the outer head leaves. Heads 
are well bleached. top 2 layers. Fresh. Crisp. 1% 
early stage Bacterial Soft Rot secondary to Tip Burn 
in boxes opened at this time.” 


9. On March 31, 1959, car SFRD 19158 was diverted from 
Syracuse to New York City, where it arrived at 8:30 p.m. on 
April 1, 1959. On April 6, 1959, the lettuce in car SFRD 19158 
was abandoned to the railroad. 


10. Garwood L. Johns has assigned all his rights and inter- 
est in the claim involved herein against Leonard O’Day Com- 
pany to the complainant, Garwood Johns Produce, Inc. 


11. The informal complaint was filed on November 25, 1959, 
which was within 9 months after the cause of action accrued. 
CONCLUSIONS 
The principal questions for determination are (1) what were 
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the terms of the contract between the parties, and (2) did the 
shipper deliver a carload of lettuce to respondent meeting con- 
tract requirements? 


The uncontradicted evidence is that when respondent’s broker 
Senini negotiated the purchase and sale of this lettuce with 
Garwood Johns’ sales manager Vic Crispo, representations were 
made by Crispo that the lettuce was sound, suitable for Chicago, 
and was of the same quality as that which Senini had inspected 
at Tolleson, Arizona, two days previously. The foregoing was 
testified to by Senini at the hearing. No attempt was made by 
complainant to refute the testimony of Senini as to the terms of 
the contract or the representations allegedly made by Vic Crispo. 
Crispo was not asked to testify by either the complainant or the 
respondent. In answer to questions by the presiding officer, it 
was ascertained that Crispo was in Phoenix at the time of the 
hearing, and could have been called as a witness if complainant 
had so desired. In the absence of evidence to the contrary, it 
must be concluded that the terms of the contract were those 
sworn to by Senini at the hearing. 


While the evidence shows that prior to the transaction here 
involved, Senini had inspected some lettuce at Tolleson, Ari- 
zona, with which he was well pleased, there are no inspection 
certificates covering this lettuce to establish the grade and 
quality thereof. Senini testified that it was top quality lettuce 
that he inspected, “suitable for terminal market” (or “suitable 
for Chicago’’), and that this was the grade and quality which he 
expected to receive for his principal Leonard O’Day Company. 
The specifications “suitable for Chicago” and “suitable for ter- 
minal market” are not susceptible to a clear-cut definition. Se- 
nini testified that when he described lettuce to his buyers using 
the term “terminal quality” or “sound lettuce suitable for Chi- 
cago,” he was trying to tell them that it was the best lettuce 
he could buy for them at that time, “fine [finest] quality avail- 
able.” Senini also testified that by “terminal quality” he meant 
that the lettuce “should be fresh, green, healthy, free from all 
apparent defects.” It is indisputable, of course, that the best 
lettuce available at one time would not necessarily be the same 
quality as the best lettuce available at another time. In other 
words, what Senini describes as “fine quality” lettuce may be 
available at one time but not at another. On the basis of the 
evidence, we conclude that the contract was for a car of lettuce 
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of good quality and in good condition. We turn now to the 
question whether the shipper delivered such a carload of lettuce 
pursuant to the agreement between the parties. 


There is no evidence of any inspection of the lettuce at ship- 
ping point or at time of sale. When it arrived at Chicago, an 
inspection by the United States Department of Agriculture, 
which was restricted to the two upper layers of the load, showed 
that from one to three heads per carton, averaging 10 percent, 
were damaged by Rib Discoloration. The lettuce also contained 
an average of 3 percent damaged by Tipburn and an average of 
3 percent damaged by brown discoloration associated with blister- 
ing affecting more than one-half of the crown of one or two 
outer head leaves. The lettuce failed to grade U. S. No. 1 only 
on account of Rib Discoloration. The United States Standards 
for U. S. No. 1 lettuce allows 10 percent tolerance for all de- 
fects. We conclude that the lettuce shipped by complainant met 
the requirements of the contract. We further conclude that the 
lettuce was not abnormally deteriorated upon arrival at destina- 
tion, and, therefore, there was no breach of the suitable ship- 
ping condition warranty. 


The shipment arrived at Chicago on March 25 and remained 
there until March 28. There is no evidence of any notice of 
rejection. By failing to reject within 24 hours after notice of 
arrival, respondent accepted the shipment. Having accepted 
the lettuce, respondent became liable to complainant for the 
purchase price thereof less any damages he can prove were 
sustained as a result of a breach of the contract by complain- 
ant. LaRosa Tomato Distrs. Inc. v. Friedland & Ranzman, 18 
A. D. 466; John M. Evans Produce Co. v. D. L. Piazza Co., 
18 A. D. 1452. Since we have found no breach of the contract 
by complainant, and that complainant made good delivery pur- 
suant to the agreement between the parties, there is no ques- 
ion of damages to be considered. We find that respondent’s 
failure to pay complainant the full agreed purchase price for 
the lettuce was in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $896, plus 
interest, and the facts should be published. From what has 
been said, it follows that the counterclaim should be dismissed. 


ORDER 
Within 30 days from the date of this decision, respondent 
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shall pay to complainant, as reparation, $896, with interest 
thereon at the rate of 5 percent per annum from May 1, 1959, 
until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 


(No. 7226) 


In re GEORGE D. DEOUDES Co., INc. PACA Docket No. 8050. 
Decided June 21, 1961. 


Wilful Violations—Stipulation—Suspension 
of License 
Respondent’s license is suspended for 45 days in accordance with a stipula- 
tion entered into by the parties. 


Mr. John C. Chernauskas, for complainant. Mr. Leonard C. Collins, of Wash- 
ington, D. C., for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed July 11, 1960, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent wilfully violated 
section 2 of the act (7 U.S.C. 499b) by failing truly and cor- 
rectly to account and make full payment promptly for perish- 
able agricultural commodities purchased or received on con- 
signment in interstate commerce. The complaint further alleges 
that respondent violated section 9 of the act (7 U.S.C. 499i) 
by failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness. A copy of the complaint and a copy of the rules of prac- 
tice were served upon respondent July 138, 1960. Respondent 
failed to file an answer to the complaint and the matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
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Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice (7 CFR 
47.30(c)). 

On August 24, 1960, the hearing examiner filed a report rec- 
ommending that respondent’s license be suspended for a period 
of 45 days. Respondent was given an extension of time within 
which to answer or otherwise defend or plead in this matter 
and respondent moved to reopen the proceeding after default 
October 4, 1960. Complainant did not oppose such motion. Re- 
spondent’s default in the filing of an answer was set aside 
October 18, 1960 (19 A.D. 1187), and respondent was given 
time to file an answer to the complaint. 


Respondent filed an answer October 24, 1960, conceding the 
substantial accuracy of the facts alleged in the complaint and, 
in effect, admitting the allegations of the complaint. Respondent 
also requested an oral hearing with respect to the sanction to 
be imposed herein. An oral hearing was held December 1, 1960, 
in Washington, D. C., before Hearing Examiner Will Rogers. 
At the hearing complainant was represented by John C. Cher- 
nauskas, Office of the General Counsel, United States Depart- 
ment of Agriculture, and respondent was represented by Leonard 
C. Collins, Attorney at Law, Washington, D. C. After the hear- 
ing, the parties filed briefs. 


The hearing examiner filed a report March 1, 1961, contain- 
ing proposed findings of fact and conclusions and recommending 
that respondent be found to have violated the act as charged 
and that respondent’s license be suspended for a period of 45 
days. Respondent filed exceptions to the hearing examiner’s 
report. A stipulation signed by counsel for both parties was 
filed June 8, 1961, in which it was agreed that the Findings of 
Fact (with certain corrections) and the recommended sanction 
of the hearing examiner’s report filed March 1, 1961, be adopted 
as the Findings of Fact and sanction of this Decision and Order 
and, further, that the period of suspension of respondent’s 
license commence August 1, 1961. 


FINDINGS OF FACT 
*1. Respondent, George D. Deoudes Co., Inc., is a corpora- 


* Official notice is hereby taken that the notice of license renewal card submitted with 
complainant’s brief lists the officers of respondent as set out in this finding of fact. 
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tion whose address is 1292 - 5th Street, N. W., Washington, 
D. C. The officers of the corporation are: John George Deoudes, 
President; Mary Chaconas, Vice-President; Katherine Deoudes, 
Secretary-Treasurer. 


2. Pursuant to licensing provisions of the act, license No. 
75376 was issued to respondent on August 13, 1941. The license 
is presently in effect. 


8. During the period from on or about October 29, 1956, 
to on or about December 2, 1959, respondent, in interstate com- 
merce, received on consignment from the following shippers 
approximately 73 lots of vegetables, but failed truly and cor- 
rectly to account and pay promptly the net proceeds derived 
from the sale of said vegetables, all as set forth below: 


A. Received from A. Duda & Sons Cooperative Association, 
Oviedo, Florida, during the period October 1956 through March 
1957, under contracts, whereby respondent guaranteed to the 
shipper the cost of the commodities, 17 shipments, 15 of which 
consisted of celery, one consisted of celery and potatoes, and 
one consisted of celery, cabbage and parsley. After selling 
the shipments, respondent, in violation of the contract, sold the 
shipments on a straight consignment basis. For 10 of the con- 
signments, respondent paid a total of $12,894.83 whereas 
the guarantees totaled $15,063.50, resulting in a balance of $2,- 
168.67 due the shipper. For seven of the consignments, respond- 
ent paid a total of $5,236.71 on which the guarantees totaled 
$4,515.15, resulting in payments totaling $721.56 in excess of 
the guarantees. After unsuccessful efforts by the seller to obtain 
payment of the $2,186.67 due under the guarantees for the 10 
consignments, a personal call was made upon respondent by the 
seller’s representative on November 8, 1957, who offered to 
accept settlement of this long overdue account the sum of 
$1,447.11, represented by the difference between $2,168.67 and 
$721.56. Respondent agreed to make payment of this $1,447.11 
but failed to do so until on or about December 3, 1957. 


B. Received from Joe Coleman, Florida, New York, on or 
about December 1, 1957, 300 bags of onions and 25 packages of 
squash. Respondent completed selling this produce on or about 
January 17, 1958, but failed to render an accounting or remit 
the net proceeds to the consignor. After an investigation by 
the Department made February 12, 1958, respondent rendered 
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to the consignor an accounting and a check for the net pro- 
ceeds, both dated January 21, 1958. 


C. Received from Joe Coleman, Florida, New York, on or 
about December 13, 1957, 567 bags of onions and 30 pack- 
ages of squash. Respondent rendered an accounting and re- 
mitted the net proceeds to the consignor on or about March 
11, 1958, approximately three months after receipt of the 
shipment. 


D. Received from Joe Coleman, Florida, New York, on or 
about January 6, 1958, 340 bags of onions. Respondent rendered 
an accounting and remitted the net proceeds to the consignor 
on or about March 11,. 1958, approximately two months after 
receipt of the shipment. 


E. Received from Veril Baldwin & Sons, Stockbridge, Michi- 
gan, on or about April 3, 1958, 675 bags of onions, After an 
investigation by the Department, respondent rendered an ac- 
counting and remitted the net proceeds to the consignor on or 
about July 24, 1958, approximately three months and three 
weeks after receipt of the shipment. 


F. Received from Reynolds Reed, Dover, Delaware, seven 
shipments of potatoes, one on each of the dates, September 4, 
7, 12, October 1, 30, and November 6 and 13, 1958. After an 
investigation by the Department respondent rendered an ac- 
counting and remitted the net proceeds for these seven ship- 
ments of potatoes to the consignor on or about March 2, 1959, 
approximately six months after the receipt of the first ship- 
ment and approximately four months after the receipt of the 
last shipment. 


G. Received from Reynolds Reed, Dover, Delaware, on or 
about July 31, 1959, 900 sacks of potatoes. After an investiga- 
tion by the Department, respondent rendered an accounting and 
remitted the net proceeds to the consignor on or about February 
25, 1960, approximately seven months after receipt of the ship- 


ment. 


H. Received from Reynolds Reed, Dover, Delaware, four 
shipments of potatoes, one on each of the dates, August 5, 13, 
24, and November 16, 1959. After an investigation by the De- 
partment, respondent rendered an accounting and remitted the 
net proceeds to the consignor on or about January 20, 1960, 
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approximately five months after receipt of the first shipment 
and two months after receipt of the last shipment. 


I. Received from Keith and Gordon Herrin, Helena, Mon- 
tana, two lots of potatoes; one lot, contained in car NP 91020, 
was received on or about March 10, 1959, and the other lot, 
contained in car NRC 19363, was received on or about March 
25, 1959. After an investigation by the Department, respond- 
ent rendered accountings and remitted the net proceeds of the 
two carloads to the consignor on or about September 3, 1959, 
approximately six months after receipt of said potatoes. 


J. Received from Keith and Gordon Herrin, Helena, Montana, 
two lots of potatoes; one lot, contained in car NP 91778, was 
received on or about March 30, 1959, and the other lot, con- 
tained in car NRC 19463, was received on or about April 9, 
1959. After an investigation by the Department, respondent 
rendered accountings and remitted the net proceeds of the 
two lots to the consignor on or about August 6, 1959, approxi- 
mately four months after receipt of the potatoes. 


K. Received from Berwick Vegetable Cooperative, Berwick, 
Pennsylvania, the following 14 lots of produce on the dates 
indicated : 


Commodity Date Received 
Mixed vegetables September 17, 1959 
Mixed vegetables October 6, 1959 
Cabbage October 7, 1959 
Mixed vegetables 

and apples October 7, 1959 
Eggplant and peppers October 8, 1959 
Mixed vegetables and 

Indiana corn October 15, 1959 
Mixed vegetables October 19, 1959 
Pumpkins and cabbage October 19, 1959 
Pumpkins and cabbage October 22, 1959 
Pumpkins and cauliflower October 22, 1959 
Pumpkins October 27, 1959 
Cabbage, cauliflower 

and pumpkins October 27, 1959 
Pumpkins October 28, 1959 
Pumpkins October 29, 1959 


After an investigation by the Department, respondent rendered 
accountings of the above shipments and remitted the net pro- 
ceeds by certified check No. 772 in the amount of $3,616.65, 
to the consignor on or about December 9, 1959, approximately 
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three months after receipt of the first shipment and approxi- 
mately two months after receipt of the last shipment. 


L. Received from Thomas E. Moore, Dover, Delaware, the 
following shipments of potatoes in the quantities and on the 
dates indicated: 


Quantity Date Received 

701 bags September 2, 1959 
705 bags September 8, 1959 
700 bags September 4, 1959 
722 bags September 8, 1959 
700 bags September 8, 1959 
700 bags September 9, 1959 
700 bags September 10, 1959 
700 bags September 14, 1959 
700 bags September 17, 1959 
700 bags September 21, 1959 
700 bags September 23, 1959 
43 bags September 28, 1959 
700 bags September 29, 1959 
700 bags October 1, 1959 

700 bags October 8, 1959 


Respondent rendered accounts sales to the consignor for these 
shipments dated November 4, 1959, each account sales making 
reference to a check enclosed therewith. However, no checks 
accompanied the accounts sales. After an investigation by the 
Department, respondent remitted the total net proceeds by a 
cashier’s check, No. 771, in the amount of $10,390.13 to the con- 
signor on or about December 9, 1959, approximately three 
months after receipt of the first shipment and two months after 
receipt of the last shipment. 


M. Received from Thomas E. Moore, Dover, Delaware, two 
lots of cauliflower and cabbage, one lot on November 25, 1959, 
and the other lot on December 2, 1959. On the November 25 
shipment, respondent had prepared an accounting dated Decem- 
ber 15, 1959, but did not send it to the consignor. On the De- 
cember 2 shipment, respondent had prepared an accounting 
dated December 22, 1959, but did not send it to the consignor. 
After an investigation by the Department, respondent rendered 
the accountings for both shipments and remitted the net pro- 
ceeds to the consignor on February 5, 1960. More than two 
months after receipt of the produce. 


N. Received from Granville J. O’Keefe, Silver Spring, Mary- 
land, the lots of vegetables as set forth below: 
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On or about November 25, 1959, 12 packages of cucumbers, 
5 packages of eggplant, 16 packages of squash, 3 packages of 
cabbage, and 4 packages of corn; 

On or about November 30, 1959, 11 packages of sweetpotatoes 
and one package of squash; 

On or about December 19, 1959, 4 packages of sweetpotatoes ; 


On or about December 24, 1959, 4 packages of cucumbers, 9 
packages of eggplant, and 8 packages of squash; and 


On or about January 9, 1960, 5 packages of corn. Account- 
ings with payment of the net proceeds due the consignor were 
rendered by respondent to such consignor on or about July 11, 
1960, more than 7 months after receipt of the produce. 


4. During the period from on or about October 7, 1958, to on 
or about December 14, 1959, respondent, in interstate commerce, 
purchased, received, and accepted from the following shippers, 
14 lots of vegetables, but failed truly and correctly to account 
and make full payment promptly of the agreed purchase prices 
therefor, all as set forth below: 


A. From Martens Packing Co., Port Byron, New York, a 
truckload of celery received on or about October 7, 1958. After 
an investigation by the Department, respondent paid the shipper 
the agreed purchase price of this celery on April 28, 1959, ap- 
proximately seven months after receipt of said celery. 


B. From A. C. Carpenter, Inc., Watermill, New York, three 
truckloads of potatoes, one on each of the dates, August 3, 5 
and 6, 1959. After an investigation by the Department, respond- 
ent paid the shipper the agreed purchase prices of these three 
truckloads of potatoes on September 14, 1959. 


C. From I. Kallish and Sons, Philadelphia, Pennsylvania, 
two lots of onions; one lot, contained in car PFE 61081, was 
received on October 3, 1958, the other lot, contained in car 
PFE 43884, was received on January 23, 1959. After an in- 
vestigation by the Department, respondent paid to the shipper 
the agreed purchase price of the October 3 shipment on March 
9, 1959, approximately six months after receipt thereof. Re- 
spondent paid to the shipper the agreed purchase price of the 
January 23, 1959, shipment on March 8, 1959, approximately 
six weeks after receipt thereof. 


D. From Jack T. Baillie Co., Salinas, California, 75 crates 
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of celery on or about October 10, 1959. After an investigation 
by the Department, respondent paid the agreed purchase price 
of the celery to the shipper on March 15, 1960, approximately 


five months after receipt thereof. 


E. From Francis Messina, Philadelphia, Pennsylvania, 100 
bags of cabbage on or about December 14, 1959. After an in- 
vestigation by the Department, respondent paid the agreed pur- 
chase price of the cabbage to the shipper on or about March 
14, 1960, approximately three months after receipt thereof. 


F. From Harrisburg Daily Market, Harrisburg, Pennsyl- 
vania, six truckloads of potatoes, the quantities and dates re- 
ceived being as follows: 


Quantity Date Received 
420 sacks April 25, 1959 
100: ” April 27, 1959 
640 ” May 4, 1959 
Ton ” May 6, 1959 
700” May 7, 1959 
600 ” May 13, 1959 


(1) For the truckload of potatoes received April 25, 
1959, respondent paid to the shipper on or about June 
2, 1959, the sum of $420.00, but failed to deduct from 
the delivered purchase price of this shipment, $71.00 
freight charges; 

(2) For the truckload of potatoes received on or about 
April 27, 1959, respondent on or about June 2, 1959, 
paid to the shipper $595.00, which amount was $35.00 
less than the agreed delivered purchase price of $630.00. 


(3) On the May 4 shipment, respondent paid to the 
shipper on or about June 2, 1959, the sum of $672.00, 
but failed to deduct from the delivered purchase price 
the $112.00 freight charges. 


(4) On the May 6 shipment the freight charges were 
pre-paid by the shipper, but respondent deducted from 
the purchase price the aforesaid $71.00 and $121.00 
freight charges, which it failed to deduct on the April 
25 and 27, 1959 shipments, paying the balance of the 
purchase price for the May 6 shipment on June 15, 1959. 


(5) On the May 7 shipment, respondent paid the ship- 
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per $542.50 on or about June 11, 1959, leaving a $525.00 
balance due on the agreed purchase price of this ship- 
ment. 


(6) After an investigation by the Department, re- 
spondent on or about June 26, 1959, paid to the ship- 
per the $525.00 balance of the purchase price due on 
the May 7 shipment and the $958.08 purchase price 
due on the May 13 shipment. 


5. During the period from October 1956 through March 
1960, respondent failed to keep such accounts, records, and 
memoranda as would fully and correctly disclose all transac- 
tions involved in its business as required by section 9 of the 
act (7 U.S.C. 499(i)) and section 46.15 of the regulations is- 
sued pursuant to said act (7 CFR 46.15), in that its receiving 
record did not reveal the terms under which each shipment was 
received and sold, that is whether the shipment was purchased 
or on consignment; on occasion stamped the invoice of a ship- 
ment as paid without recording in its ledgers that such pay- 
ment was made, there being no record of payment other than 
the check stub; and failed to record the lot number assigned to 
each shipment on the sales tickets at the time of sale but record- 
ing it on said sales tickets in its office at a later date. 


6. John George Deoudes, as president and manager of re- 
spondent, was responsible in whole or in part for the above vio- 
lations of section 2 and section 9 of the act. 


CONCLUSIONS 


Respondent, in its answer to the complaint and also at the 
oral hearing, admitted the facts alleged in the complaint. Re- 
spondent’s failures to account truly and correctly and make pay- 
ment promptly for perishable agricultural commodities pur- 
chased or received on consignment in interstate commerce con- 
stitute wilful violations of section 2 of the act (7 U.S.C. 499b). 
See, e.g., In re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 
1152 (1956); In re Ralph M. Boehmer T/A Ralph Boehmer 
Brokerage Co., 20 A.D, 622. In addition, respondent’s failure to 
keep accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in its business, as set forth in 
the Findings of Fact, constitutes a violation of section 9 of the 
act (7 U.S.C. 499i) and section 46.15 of the regulations issued 
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thereunder (7 CFR 46.15). After taking into consideration all 
the mitigating circumstances presented by respondent and the 
fact that in 1957 respondent entered into a stipulation in which 
it agreed to refrain from conduct which is essentially of the 
same type involved herein, the hearing examiner recommended 
that respondent’s license be suspended for a period of 45 days. 
The parties have by stipulation agreed that such sanction should 
be imposed commencing August 1, 1961, It is concluded that the 
order set forth in the stipulation of June 8, 1961, should be is- 
sued in this proceeding. Section 47.26(b) of the rules of practice 
(7 CFR 47.26(b): does not prevent such an order at this stage 
of the proceeding. 


ORDER 


Effective August 1, 1961, respondent’s license is suspended for 
a period of 45 days. 


(No. 7227) 


CLYDE E. SMITH v. JOE BELSON. PACA Docket No. 8155. De- 
cided June 22, 1961. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant has not submitted evidence to establish the allegations of 
the complaint, the complaint is dismissed. 


Complainant pro se. Mr. LeRoy W. Gudgeon, of Chicago, Illinois for re- 
spondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on July 25, 1960, complainant 
seeks an award of reparation in the amount of $495, alleged 
to be due him as brokerage for negotiating the purchase of a 
number of carloads of potatoes for the respondent in June 1959. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
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September 6, 1960. A copy of the report of investigation was 
served upon complainant on September 7, 1960. Respondent filed 
an answer on October 7, 1960, denying that he employed com- 
plainant to act as a broker in negotiating the purchase of the 
potatoes involved herein, denying that he agreed to pay com- 
plainant the amount of brokerage alleged in the complaint, and 
denying liability to complainant for $495, or for any amount. 

Since the amount claimed is under $500, the issues are de- 
termined in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pur- 
suant to such procedure, complainant requested that the com- 
plaint and attached exhibits be accepted as his opening state- 
ment. Complainant also filed an additional statement. Respond- 
ent requested that the answer to the complaint and attached 
exhibits be considered as a part of his answering statement, and 
also filed an additional statement with various exhibits. Com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Clyde E. Smith, whose ad- 
dress is P. O. Box 163, Nuevo, California. 


2. Respondent is an individual, Joe Belson, whose address 
is 1425 South Western Avenue, Chicago, Illinois. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. During the month of June 1959, in the course of inter- 
state commerce and by oral contracts negotiated over the tele- 
phone, respondent purchased from the Deardorff-Jackson Co. 
at Los Angeles, California, 36 carloads of potatoes. 


4. The Deardorff-Jackson Co. shipped from loading points in 
the State of California to respondent at Kansas City, Missouri, 
or to such other points as directed by respondent, the 36 car- 
loads of potatoes referred to in Finding of Fact 3. The shipper 
mailed an invoice on each carload of potatoes to respondent, each 
of which contained a notation. “Car sold Through David I. 
Peterson.” 


5. David I. Peterson, at the time of these transactions, was 
employed by complainant, but was stationed or was operating 
at or in the vicinity of Deardorff-Jackson Co’s. place of business 
at Los Angeles, California. 
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6. An informal complaint was filed on January 18, 1960, 
which was within 9 months after accrual of the alleged cause 
or causes of action. 


CONCLUSIONS 


Complainant in this case has alleged that respondent em- 
ployed him to act as respondent’s broker in negotiating the 
purchase from Deardorff-Jackson Co., Los Angeles, California, 
of 50 to 100 carloads of potatoes; that it was agreed by the 
parties that respondent would pay complainant for his services 
at the rate of $15 per carload of potatoes; that: between June 
10 and June 27, 1959, “complainant’s representative,” David I. 
Peterson, did negotiate the purchase of 36 carloads of potatoes 
for respondent’s account, at prices and on terms stipulated or 
agreed to by respondent “in accordance with the instructions 
and within the scope of the Authority conferred and given by 
respondent.” Complainant further contends that respondent was 
billed for the brokerage due complainant on the 36 carloads of 
potatoes purchased for respondent’s account, but has failed and 
refused to pay complainant any part of the brokerage due. 
Complainant is seeking reparation in the amount of $495, al- 
leged to represent “the brokerage earned and due on the sale of 
the first 33 cars.” 

Respondent emphatically denies in his answer all the material 
allegations of the complaint. Respondent states that he did not 
agree to employ David I. Peterson as a broker and did not 
confer any authority upon David I. Peterson to make purchases 
for the account of respondent, and that he did not agree to pay 
David I. Peterson a brokerage fee on purchases made by re- 
spondent from the Deardorff-Jackson Co. By way of further 
defense, respondent states that in 1959, he talked to Peterson 
on the telephone and was advised that Peterson “was now work- 
ing for Deardorff-Jackson Company on their potato deal, and 
that Mrs. Peterson was also working for the same company.” 
Respondent states further that during the intervening weeks, 
when in contact with the Deardorff-Jackson Co., he would talk 
to both Mr. Jackson and Mr. Peterson and both would often be 
on the telephone at the same time. Respondent states, however, 
that he only dealt with Mr. Jackson when agreeing on prices, 
routing, icing, etc. Respondent further states that he received 
invoices from the Deardorff-Jackson Co. for the purchases made, 
and on all 33 cars for which complainant makes a claim the 
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invoices contained the typewritten words, “Car Sold Through 
David I. Peterson.” Respondent says that this had no particu- 
lar significance to him since many firms show the name of the 
particular salesman originating or effecting the sales to the 
purchasers, and that many salesmen insist that their names be 
shown on invoices beause frequently they are working for a 
compensation based upon the number of cars sold. Respondent 
states that he received some 60 to 70 invoices containing the 
words “Car Sold Through David I. Peterson” on which no claim 
was made by the complainant. 


The burden of proof rests upon complainant to establish by a 
preponderance of the evidence the agency relationship alleged 
in the complaint. In our opinion, complainant has failed to sus- 
tain that burden. He has submitted no supporting evidence ex- 
cept an affidavit by David I. Peterson which was filed as a 
statement in reply to respondent’s detailed answering state- 
ment. In his answering statement, respondent states that early 
in June 1959, he spoke with David I. Peterson over long dis- 
tance telephone and that respondent at that time was advised 
that Peterson “was working the Wasco potato deal with Dear- 
dorff-Jackson Co., and that his wife Ethel was going to be 
in the Jackson office there for the deal. Affiant told Mr. Peter- 
son he was happy he had made such a connection, and the usual 
discussion was had about market prospects and the like.” Re- 
spondent states that on June 10, 1959, he called or was 
called by, he does not remember which, the Deardorff-Jackson 
Co. and talked to Mr. Jackson about supplies for sale and that 
Peterson was on the phone also and joined Mr. Jackson in 
describing the various cars available, but that only respondent 
and Mr. Jackson discussed the terms, routing, icing, etc. Re- 
spondent says thereafter he received confirmation wires signed 
by Deardorff-Jackson Co. Several of these wires were attached 
as exhibits to respondent’s answering statement. Also attached 
to the answering statment are several car cards showing that 
in the past, when respondent made purchases through a broker, 
the brokerage was noted on the card as a part of the cost of 
the purchase. Respondent says it is his practice always to show 
the brokerage on his car card as a part of the cost of the 
purchase. He submitted one of the cards covering a purchase 
made from Deardorff-Jackson Co. on June 11, 1959, which 
shows in the space designated “cost” only the following: ‘“Mdse. 
3.15 FOB plus 4.00 pads.” 
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On the basis of the evidence before us, we are unable to 
conclude that there was a clear agreement between the parties 
for an agency relationship of principal and broker and a definite 
agreement for the payment of brokerage. Since complainant 
has failed to submit sufficient evidence to clearly establish the 
allegations of his complaint, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 7228) 


QUINCY PRop. Co., INC. v. STEWART PRODUCE COMPANY. PACA 
Docket No. 8391. Decided June 26, 1961. 


Admission—Liability 


The “offset” claimed by respondent is in connection with a matter which 
is not within the jurisdiction of the Secretary under the act. Respondent 
is ordered to pay to complainant the amount due. 


Mr. James D. Kendall, of Quincy, Washington, for complainant. Respondent 
pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a carload of 
potatoes allegedly sold and shipped by complainant to respond- 
ent in the course of interestate commerce, which was received 
and accepted subsequently by respondent. 


A copy of the formal complaint was served upon respondent, 
and a copy of the Department’s report of investigation was also 
served upon each of the parties. Respondent filed an answer 
to the formal complaint, expressly admitting the allegations 
of the complaint, but alleging that it (respondent) was entitled 
to an “offset” against complainant with respect to the amount 
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requested in the formal complaint due to certain monies being 
due and owing respondent from complainant in connection with 
another transaction occurring between the parties. Respondent 
requested an oral hearing to determine the merits of its claimed 
“offset” against complainant. 

An analysis of respondent’s counterclaim, or “offset,” reveals 
that it is based upon respondent’s contention that sometime dur- 
ing the spring or summer of 1960 complainant, without authority 
from respondent, made use of a bulk loader belonging to re- 
spondent that the bulk loader was damaged while being so used 
by complainant; that no payment has been made to respondent 
by complainant as compensation for such use and damage; and 
that respondent now wishes to interject this claim against com- 
plainant in this proceeding, with the facts as to such counter- 
claim to be determined at an oral hearing, which respondent 
has requested. 

The Secretary is without jurisdiction under the Perishable 
Agricultural Commodities Act to consider respondent’s counter- 
claim in this proceeding, for the transaction forming the basis 
of respondent’s counterclaim has nothing to do with perishable 
agricultural commodities. Lacking jurisdiction, the Secretary can- 
not order an oral hearing for the purpose of determining the 
facts in regard to the counterclaim, nor may the Secretary issue 
an order awarding reparation under the act in connection with 
this transaction. Since respondent, who admits the facts as 
alleged in the formal complaint, expressly requests that the 
scope of the oral hearing be restricted to its counterclaim, and 
since we find that the Secretary lacks jurisdiction of the sub- 
ject matter of the counterclaim, it follows that we must, and 
hereby do, deny the request for oral hearing and dismiss the 
counterclaim. 

Regarding that part of the answer pertaining to the allega- 
tions of the formal complaint, it has been stated already that 
respondent, in such answer, expressly admits the allegations of 
the complaint. Accordingly, the issuance of an order without 
further procedure is appropriate pursuant to section 47.8(d) 
of the rules of practice (7 CFR 47.8(d)). 

Complainant, Quincy Prod. Co., Inc., is a corporation whose 
address is Post Office Box 1096, Quincy, Washington. Respond- 
ent, Stewart Produce Company, is a corporation whose address 
is Post Office Box 8, Blackfoot, Idaho. At the time of the trans- 
action involved herein, respondent was licensed under the act. 
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The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation by 
respondent of section 2 of the act (7 U.S.C. 499b). Accord- 
ingly, within 30 days from the date of this order, respondent 
shall pay to complainant, as reparation, $795.50, the amount of 
damage to which complainant is entitled as a result of the 
violation found herein, with interest from October 1, 1960, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 7229) 


BOLER FRUIT & VEGETABLE COMPANY v. JOSEPH S. FERRANTE, 
d/b/a TROPICAL FRUIT CO., AND/OR VINCENT J. FERRANTE, 
d/b/a TROPICAL FRUIT CO., AND/OR JOSEPH S. AND VINCENT 
J. FERRANTE, d/b/a TROPICAL FRuIT Co. PACA Docket No. 
7990. Decided June 27, 1961. 


Failure to Pay—Default 
Respondent Vincent J. Ferrante, by failing to file an answer to the complaint, 
has admitted the allegations of the complaint. This respondent is ordered 
to pay the amount owing complainant. 
Ewers, Toothaker, Ewers, Elick, Jones & Abbott, of McAllen, Texas, for 


complainant. Mr. Monte J. Rosenblum, of Kansas City, Missouri, for 
respondent Joseph S. Ferrante. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
séq.). A timely complaint was filed in which complainant seeks 
reparation against respondents in connection with a transaction 
involving a portion of a truckload of watermelons in interstate 
commerce. A copy of the report of investigation prepared by 
the Department was served upon complainant, and a copy of 
the formal complaint and a copy of the report of investigation 
were served upon each of the respondents. Neither respondent 
filed an answer to the formal complaint and each was, there- 
fore, considered to be in default. Prior to the issuance of an 
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order of default, however, respondent Joseph S. Ferrante re- 
quested that the case be reopened and that respondent Joseph 
S. Ferrante be permitted to file an answer to the formal com- 
plaint. The request was granted and an answer was thereafter 
filed by Joseph S. Ferrante, denying the allegations of the com- 
plaint and denying that he knew anything about or had any- 
thing to do with this transaction. 


Since the amount involved in this proceeding is less than 
$500, the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, respond- 
ent Joseph S. Ferrante filed an answering statement and com- 
plainant filed a statement in reply. Complainant did not file an 
opening statement, although opportunity was given to it to do 
so. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James Austin 
Boler and Edd M. Boler, doing business as Boler Fruit & Vege- 
table Company, whose address is Post Office Box 150, Pharr, 
Texas. 


2. Complainant names three respondents in this proceeding. 
The first of these respondents is an individual, Joseph S. Fer- 
rante, doing business as Tropical Fruit Co., whose address is 
7 East Third Street, Kansas City, Missouri. At the time of the 
transaction involved herein, this respondent was licensed under 
the act. The second respondent also is an individual, Vincent J. 
Ferrante, also doing business as Tropical Fruit Co., whose ad- 
dress is 13 East Third Street, Kansas City, Missouri. At the time 
of the transaction involved herein, this respondent was not 
licensed but was subject to license under the act, and subse- 
quently obtained a license as an individual, Vincent J. Fer- 
rante, doing business as Merchants Fruit Co. The third re- 
spondent named by complainant is a partnership composed of 
Joseph S. and Vincent J. Ferrante, doing business as Tropical 
Fruit Co., which partnership was not in existence at the time 
of this transaction. 


3. On July 12, 1959, in the course of interstate commerce, 
complainant sold to respondent Vincent J. Ferrante, doing busi- 
ness as Tropical Fruit Co., Kansas City, Missouri, 33,560 pounds 
of watermelons, U.S. No. 1 grade, Blackstone brand, at a price, 


tin 
se- 
rr, 


—— 


BOLER FRUIT & VEG. CO. v. FERRANTE 685 
Cite as 20 A.D. 683 


delivered Kansas City, Missouri, of $2.25 per hundred pounds, 
or a total contract price of $755.10. The transaction was. nego- 
tiated through a broker, Frank Kenworthy Company, of Kan- 
sas City, Missouri, who issued a corrected Brokers Standard 
Memorandum of Sale on July 13, 1959, showing the buyer as 
Tropical Fruit Co., of 138 East Third Street, Kansas City, Mis- 
souri. 


4. On or about July 13, 1959, pursuant to the foregoing con- 
tract, complainant shipped from loading point at Rockdale, 
Texas, to “Tropical Fruit Co.,” at Kansas City, Missouri, a 
truckload of watermelons which reached contract destination 
on July 14. The watermelons were federally inspected on that 
same day while still in the truck, which was parked at Fourth 
and Main Street, Kansas City, Missouri, and were certified as 
being U.S. No. 1 grade. 


5. On July 24, 1959, the broker, Kenworthy, notified com- 
plainant that the load had been rejected by “Tropical” and that 
15,300 pounds of the melons were being resold to a third party 
in St. Joseph, Missouri, with “Tropical Fruit Co.” taking the 
remaining 18,100 pounds at the original delivered price of $2.25 
per hundred pounds, or a total of $407.25. 


6. Between July 14, 1959, and July 24, 1959, respondent 
Vincent J. Ferrante received and accepted 18,100 pounds of 
the watermelons contained in the load shipped by complainant 
on July 13, 1959, from Rockdale, Texas, but has made no pay- 
ment to complainant in connection therewith. 


7. The formal complaint was filed on March 9, 1960, which 
was within 9 months after the cause of action herein arose. 


CONCLUSIONS 


The principal issue involved in this proceeding pertains to 
the identity of the individual, individuals, or partnership doing 
business as “Tropical Fruit Co.,” to whom the truckload of 
melons at issue in this case was initially sold by complainant 
on July 13, 1959, and who ultimately received and accepted 
18,100 pounds from the shipment sometime between July 14 
and July 24, 1959. 

Complainant, in its complaint, alleges that respondents, indi- 
vidually and as partners, were doing business as Tropical Fruit 
Co., and that in the course of dealing with complainant, respond- 











686 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 683 


ents purchased from complainant the shipment of melons in- 
volved herein on July 13, 1959. 

The license records of the Department, of which we take 
official notice, show that respondents Joseph S. and Vincent J. 
Ferrante at one time operated as a partnership under the name 
of Tropical Fruit Co., but that this license terminated in Feb- 
ruary 1953 and has not been renewed since that time. A review 
of the evidence filed in this case also fails to show any facts 
which would establish the existence of such a partnership at 
the time of the transaction with which we are here concerned. 
Complainant, as the party alleging the purchase of the melons 
by the partnership described, has the burden of proving its allega- 
tion by a preponderance of the evidence. We conclude that com- 
plainant has failed to sustain this burden and that we must, 
therefore, dismiss the complaint as to such alleged partnership. 

Referring again to the license records of the Department, it 
is found that respondent Joseph Ferrante, at the time of the 
transaction involved herein, was licensed under the act as an 
individual doing business as Tropical Fruit Co. at 7 East Third 
Street, Kansas City. It appears that respondent Vincent Fer- 
rante, at the time of the transaction involved herein, was also 
operating as Tropical Fruit Co. at 13 East Third Street, Kansas 
City, and that he was not then licensed under the act but was 
subject to license. 

Kenworthy’s memorandum of sale, isued on July 13, 1959, gives 
the buyer’s name and address as Tropical Fruit Co., 13 East 
Third Street, Kansas City. This is the address of respondent 
Vincent Ferrante, who, in applying for a license as Merchants 
Fruit Co., admitted doing business at this time under the name 
of Tropical Fruit Co. Since Kenworthy was engaged in busi- 
ness in Kansas City, he presumably knew there were two people 
doing business as Tropical Fruit Co., at different addresses. His 
use of the 13 East Third Street address indicates that the buyer 
was the one doing business there. We also have Joseph Ferrante’s 
denial that he was the buyer. We, therefore, conclude that the 
buyer herein was respondent Vincent Ferrante, who is in default 
and is, therefore, deemed to have admitted the facts as set forth 
in the complaint. See section 47.8(c) of the rules of practice (7 
CFR 47.8(c)). 

Pursuant to the purchase and sale contract thus made with 
Vincent Ferrante, complainant shipped 33,560 pounds of water- 
melons to Kansas City, Missouri, where, according to Ken- 
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worthy, the shipment was rejected. Kenworthy, sometime within 
the next 10 days, sold 15,300 pounds from the shipment to a 
third party and no claim is made as to this portion of the 
load. Kenworthy notified complainant on or about July 24 that 
he had delivered 18,100 pounds to “Tropical.” Evidently, 160 
pounds of melons were lost by dumping or dehydration. Com- 
plainant makes no claim for this 160 pounds. In referring to 
delivery of the 18,100 pounds of melons to “Tropical”, it is 
evident that Kenworthy was referring to Vincent Ferrante, 
doing business as Tropical Fruit Co., the person with whom 
the original contract was made. We conclude that respondent 
Vincent J. Ferrante is liable to complainant for the contract 
purchase price of the portion of the load received and accepted 
by him, or $407.25. His failure to pay this sum is in violation 
of section 2 of the act, for which reparation should be awarded 
with interest. 

Complainant has failed to sustain its burden of proving that 
Joseph Ferrante had anything to do with this portion of the 
load, and we conclude that the complaint as to respondent 
Joseph S. Ferrante should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Vin- 
cent J. Ferrante, doing business as Tropical Fruit Co. or Mer- 
chants Fruit Co., shall pay to complainant, as reparation, 
$407.25, with interest thereon at the rate of 5 percent per annum 
from August 1, 1959, until paid. 

The complaint as to respondent Joseph S. Ferrante, doing 
business as Tropical Fruit Co., is dismissed. 

The complaint as to Joseph S. Ferrante and Vincent J. Fer- 
rante, as co-partners doing business as Tropical Fruit Co., is 
dismissed. 

The facts and circumstances shall be published and copies 
hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7230) 


PACA! Docket No. 8205. Dismissed June 1, 1961, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 7231) 


PACA Docket No. 8220. Dismissed June 2, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7232) 


PACA Docket No. 8357. Dismissed June 19, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7233) 


PACA Docket No. 8089. Dismised June 22, 1961, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 7234) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. GAY PRODUCE CoM- 
PANY, INC. PACA Docket No. 8335. Reparation of $1,052.62 
with 5 percent interest from January 1, 1961, awarded com- 
plainant against respondent in order issued June 2, 1961, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7235) 


PRODUCE CREDIT ASSOCIATION, INC. v. KARNOFSKY & GRITZ. 
PACA Docket No. 8382. Reparation of $947.50 with 5 per- 
cent interest from May 1, 1960, awarded complainant against 
respondent in order issued June 1, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7236) 
WILLIAM C. CURTIS CO. v. FRANK BLADL. PACA Docket No. 
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8353. Reparation of $335.25 with 5 percent interest from 
September 1, 1960, awarded complainant against respondent 
in order issued June 2, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7237) 


UPTON PRODUCE Co., INC. v. R. PATT BROKERAGE, INC, PACA 
Docket No. 8385. Reparation of $414 with 5 percent interest 
from September 1, 1960, awarded complainant against re- 
spondent in order issued June 6, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7238) 


ROBERT VEURINK v. GILBERT GEERS. PACA Docket No. 8343. 
Reparation of $2,374.35 with 5 percent interest from No- 
vember 1, 1959, awarded complainant against respondent in 
order issued June 6, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7239) 


LEON NACH v. EILEN Co. PACA Docket No. 8397. Reparation 
of $821.24 with 5 percent interest from December 1, 1960, 
awarded complainant against respondent in order issued June 
12, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7240) 


JOHNIE STANLEY BANANA Co., INC. v. AL BEZENAH. PACA 
Docket No. 8392. Reparation of $2,764.93 with 5 percent 
interest from December 1, 1960, awarded complainant against 
respondent in order issued June 12, 1961, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7241) 


JOHN F. SHIPP v. BAILEY PRoDUCE Co. PACA Docket No. 8396. 
Reparation of $592.75 with 5 percent interest from October 
1, 1960, awarded complainant against respondent in order is- 
sued June 13, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7242) 


SQUARE DEAL FARMS, INC. v. NAVILIO PRoDUCE, INC. PACA 
Docket No. 8393. Reparation of $418 with 5 percent interest 
from October 1, 1959, awarded complainant against respond- 
ent in order issued June 13, 1961, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 7243) 


L. TORN & SON v. DICK HARPER’S FRUIT AND PRODUCE, PACA 
Docket No. 8394. Reparation of $394.30 with 5 percent in- 
terest from August 1, 1960, awarded complainant against re- 
spondent in order issued June 13, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7244) 


GULF BANANA COMPANY, INC. v. RAFIC SARRAF AND MARSHALL 
MALOOF PRODUCE. PACA Docket No. 8324. Reparation of 
$1,491.78 with 5 percent interest from August 1, 1960, 
awarded complainant against respondent in order issued June 
19, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7245) 


VINCENT MAENZA BANANA Co. v. L. R. WHITE. PACA Docket) 
No. 8412. Reparation of $100 with 5 percent interest from 
June 1, 1960, awarded complainant against respondent in 
order issued June 22, 1961, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 7246) 


MELA FRuIT & PRODUCE COMPANY v. PATTERSON PRODUCE CO. 
PACA Docket No. 8410. Reparation of $625.25 with 5 per- 
cent interest from November 1, 1960, awarded complainant 
against respondent in order issued June 22, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7247) 


Mo-Bo PRODUCE COMPANY v. FRANK J. CRIVELLA & Co., INC. 
PACA Docket No. 8405. Reparation of $9,952.78 with 5 per- 
cent interest from March 1, 1961, awarded complainant against 
respondent in order issued June 26, 1961, by Thomas J. Flavin, 
Judicial Officer. } 


(No. 7248) 


HANSEN FRUIT & COLD STORAGE COMPANY v. J. N. WELTER. 
PACA Docket No. 8408. Reparation of $272 with 5 percent 
interest from January 1, 1960, awarded complainant against 
respondent in order issued June 27, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7249) 


HALL PACKING COMPANY v. FRANK J. CRIVELLA & Co., INC. 
PACA Docket No. 8415. Reparation of $1,442.30 with 5 per- 
cent interest from November 1, 1960, awarded complainant 
against respondent in order issued June 29, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7250) 


F. H. HOGUE PRODUCE Co. v. R. PATT BROKERAGE, INC, PACA 
Docket No. 8409. Reparation of $1,557.60 with 5 percent in- 
terest from September 1, 1960, awarded complainant against 
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respondent in order issued June 29, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7251) 


CRANER PRODUCE COMPANY v. THOS. D. PALELLA & SONS, INC. 
PACA Docket No. 8424, Reparation of $1,569.50 with 5 per- 
cent interest from February 1, 1961, awarded complainant 
against respondent in order issued June 30, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7252) 


EVANS PRODUCE Co. v. NELSON Day. PACA Docket No. 8413. 
Reparation of $389 with 5 percent interest from February 
1, 1961, awarded complainant against respondent in order is- 
sued June 30, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7253) 


V. V. HucHEs & Sons v. AL SCHIANO. PACA Docket No. 8418. 
Reparation of $1,219 with 5 percent interest from October 
1, 1960, awarded complainant against respondent in order 
issued June 30, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7254) 


HOWARD HUIZINGA Co. v. THOS, D. PALELLA & SONS, INC. PACA 
Docket No. 8425. Reparation of $1,561.63 with 5 percent in- 
terest from March 1, 1961, awarded complainant against re- 
spondent in order issued June 30, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7255) 





EARLE MYERS Co. v. FRANK J. CRIVELLA & Co., INC. PACA 
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Docket No, 8416. Reparation of $1,460.10 with 5 percent in- 
terest from October 1, 1960, awarded complainant against re- 
spondent in order issued June 30, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7256) 


C. H. ROBINSON COMPANY v. DWIGHT HANEY & COMPANY. PACA 
Docket No. 8421. Reparation of $341.75 with 5 percent in- 
terest from August 1, 1960, awarded complainant against re- 
spondent in order issued June 30, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7257) 


C. H. ROBINSON, INC. v. DWIGHT HANEY & COMPANY. PACA 
Docket No. 8419. Reparation of $43 with 5 percent interest 
from July 1, 1960, awarded complainant against respondent in 
order issued June 30, 1961, by Thamas J. Flavin, Judicial 
Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7258) 
J. G. MAPLES Co. v. C. A. CRoss Co., INC., AND CROSS ABBOTT 


Co. PACA Docket No. 7951. Order issued June 6, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7259) 


HIGGINS PoTATO Co. v. HOLMES & BARNES, LTD., AND/OR J. S. 
BROWN & SON. PACA Docket No. 7989. Order issued June 22, 
1961, by Thomas J. Flavin, Judicial Officer. 
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(No. 7260) 


GARWOOD JOHNS PRODUCE, INC. v. LEONARD O’DAY COMPANY. 
PACA Docket No. 7971. Order issued June 27, 1961, by 
Thomas J. Flavin, Judicial Officer. 
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